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I. INTRODUCTION 
A. ORGANIZATION OF ~NUAL 

This manual is organized ~o communicace information necessary bO ensure 

tha~ adequa~e financial responsibility is provided for the proper closure and 

pos~~closure care of hazardous waste facilities. This introduction provides a 

general background for unders~anding the financial requirements and how the 

manual is organized. It'is £allowed by an overview of the requirements 

themselves in Chapter II. The overview outlines general responsibilities 

applicable to all financial assurance mechanisms. The following chapters 

focus on the specific mechanisms in ~he order of their appearance in EPA 

regulations: 

Chapter I!! Chapter IV 
Chapter V 
Chapter VI 
Chapter VII 
Chap~er VIII 

Trust Funds Surety Bonds Letters of Credit Insurance 
Financial Test and Corporate Guarantee 
State-Required Mechanisms and State Assump= 

tion of Responsibility In each of the chapters, the discussion is organized as follows: 
A. Overview--Introduces the financial assurance mecha= 

nism, highlights ·key terms and special considera
tions, and presen~s the applicable regula~ions. B.- Reauirements of ~he ~echanism-·Explains what must be 

'done by owners or operators and the financial community 

for EPA to approve use of the mechanism. . C. Regional Office Resnonsibili~ies--Describes the 
activities ~•d func~ions which EPA Regional Offices 

·will perf~rm. 
D. Sources of Fur~her Information--Provides references to 

useful documents'or other sources of informa~ion. E. At~achments--Includes checklists and required wording 
of instruments. 

Tne manual focuses on the interim status financial requirements of 40 CFR 

265 (Subpart H) and includes separate sections which discuss any special 

requirements for permitted facilities (40 CFR 264). Tne appendix to the manual contains a glossary of key terms. Terms 

inc~uded L~ the glossary will be identified by the use of CAPITAL LETTERS in 

t~e first use of the term within each chapter. 



I-2 

B . BACKGRO'G't-.TD 

As par-: of the "craC.le to grave" ::egula::ion of hazardous wastes under the 
Resource Conservation and Recovery Act of 1976 (RCRA), EPA has developed 
s-:andards for: 

• proper closure of hazardous waste treatment, storage, 
and disposal facili<:ies; 

• post-closure care and monitoring of disposal 
facilities such as landfills and surface impoundments; 
and 

• assuring the availability of funds for closure and/or 
post-closure activities. 

These standards require the owner or operator of a hazardous waste 
facility to develop plans for closure and (if applicable) post-closure, to 
prepare cost estimates based on those plans, and finally, to demonstrate the 
ability to pay for closure and/or post-closure. This demonstration must be 
accomplished by using one or.more financial assurance mechanisms specified by 
EPA. This manual describes how these mechanisms may be used. Other EPA 
guidance addresses closure ~~d post-closure plans and cost estimates. 

The specific requirements which are applicable to an owner or operator 
depend on: 

(1) The type of facility involved, because not all 
facilities have post-closure obligations and different 
types of facilities may have different closure 
requirements; 

(2) The status of the facility involved, because the rules 
distinguish between existing facilities with "interim 
status" (40 CFR 265) and facilities which are 
_operating under a RCRA permit (40 CFR 264) and 

-
(3) The state where the facility is located, because many 

states are in the process of being authorized to 
administer their own hazardous waste programs ~~d may 
be promulgating rules that are not identical to 
federal EPA requirements. 

"Sources of Further ·Information" (incl~ded at the end of this chapter) 
outlines how these rules appear in the Code of"Federal Regulations (CFR), the 
dates of publication in the Federal Register, and the appropriate EPA 
Guidance ~anuals on RCRA closure and post-closure requirements (See Exhibits 
I-3 through I-5). This introduction includes a discussion of o~~er or 

.. 



operator responsibilities as well as an .explanat:ion of t:he relationship 
between state and federal requirements. 

C . Pu"RPOSE 

This manual has three primary purposes: 

(1) To ass.ist owners, operators, and the financial 
community in understanding their responsibilities and 
fulfilling requirements in a timely fashion; 

(2) To assist Regional Administ:rators in developing 
effective procedures to implement ~he requirements; and 

(3) To promote uniform and coordinat:ed implementation 
within and among Regions to ease the burden on owners 
or operators, the financial community, and EPA 
personnel. 

To accomplish these goals, the manual describes the responsibilities of 
the regulated community, the tasks that must be performed, and the future 
cont.ingencies that may arise. Similarly, the manual outlines the funct.ions 
which Regional Offices must perform and future problems they may encounter. 
Checklists and sample submissions are provided as well as sources of further 
information. 

D. OWNLR OR OPERATOR RESPONSIBILITIES 

All hazardous wast.e management facilities are subject to closure 
requirements (except: for facilities that only store wastes for 90 days or 
less). However, only disposal facilities where hazardous w~stes are to remain 
after closure are subject to post-closure requirements. (See 40 CFR 
26.5.110.) To sat:isfy closure and post-closure requirements, ow-ners and 
operat:ors of hazardous waste facilities must prepare closure and post:-closure 
plans, as applicable, and cost est.imates based on those plans. States and the 
federal government only are exempt from the standards for cost estimates and 
financial assurance; all other owners-and operat.ors must sat.isfy those 
requirements as well. 

The RCRA financial requirement.s regulat.ions apply t:o bot:h the owner and 
t:he operat.or of a hazardous wast.e management facilit:y. The act:ual prevision 
of financial assur~~ce, however, may be offered by eit:her t.he owner or 
operat.or. EPA will consider both part:ies responsible for carrying out ~he 
requiremen~s, and leaves it up to the parties themselves to undertake, share, 
or divide.t.he actual provision of financial assurance. 

Owners or operators should be sure to provide t:heir financial ins~i~utions 
wi~h t:he name and ~elephone number of the EPA Regional cont:act, ~he required 
-;.;orciing of inst.rument.s included in this ma.~ual, as well as copies. of the 
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regula~ions cited in Exhibit II-3. The regulations themselves may be ob~ained 
by·contac~ing the RCRA Hotline (800) 424-9346 (toll free) or (202) 382-3000, 
or ~he Superintendent of Documents, Washington, D.C. 20402. If financial 
insti~u~ions have questions about specific procedures or issues no~ covered in 
~he regulations, they may con~act ~he RCRA financial specialis~ in each EPA 
Region. See Appendix A. 

Until permits have been issued under RCRA, EXISTING FACILITIES are subject 
to ~he INTERIM STATUS rules. When a facility receives a RCRA permit, the 
rules for PER.~ITTED FACILITIES will apply (See Exhibit I-3). In contrast to 
other RCRA standards, the financial requirements for interim status and 
permi~ted facilities are quite similar. Therefore, the chap~ers describL~g 
the individual financial mechanisms are based on the interim status 
requirements; however, each chapter includes subsections which detail any 
provisions unique to permitted facilities. 

This guidance documen~ is based on the revised interim final rules on 
financial requirements for closure and post-closure care published in the 
Federal Register on April 7, 1982 and effective as of July 6, 1982. These 
rules have been designed and revised to facilitate the goal of assuring that 
funds will be available for proper closure ·and post-closure care of hazardous 
waste management facili~ies. EPA Regional Offices have designated personnel 
to answer questions and provide materials. (See.Appendix A-1.) EPA 
Headquarters may also be consulted through the RCRA HOTLI~~ (800-424-9346 ~ell 
free or 202-382-3000). Appended to each chapter of this manual are other 
usefu~ sources of further information. 

E . EPA HE~IDQUARTERS ROLE 

Because this is a new program, problems may arise that either must be 
resolved case-by-case or had not been anticipated by the regulations (or this 
guidance). To assure uniformity of implementation, EPA Regional Offices 
should communicate wi~h EPA Headquarters to determine if such problems have 
a~isen elsewhere and to discuss options for resolving the questions. Further 
guidance or memoranda will be distributed by Headquarters as additional issues 
are resolved. Owners or operators and financial community representatives are 
also free to contact Headquarters but should initially discuss all questions 
with the Regional Office staff (see Appendix A) or appropriate state agency 
(see Appendix B) who have primary responsibility for implementing the 
requirements and overseeL~g compliance. (See Section F below.) 

As administrative experience with the financial assurance standards 
accumulates, allocation of responsibility between Headquarters and the 
Regional Offices for review of compliance may shift in certain circumstances 
to exploit potential efficiencies. For example, the feasibility of 
centralizing and automating annual review of financial test data is under 
investigation. Headquarters curren~ly envisions ~hat ~he Regional Offices 
will play ~he lead role in de~ermL~ing compliance with fL~~~cial ass~r~1ce 

., 
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standards. Headquarters will act as a clearinghouse of information and source 

of technical assistance. 

In order to foster unified implementation of the financial requirements, 

Headquarters will 'be available to provide guidance on review of financial 

assurance demonstrations which apply to more than one EPA Region; procedures 

for coordination with Enforcement; and responses to '='a:lk:"•..:ptcies of owners or 

operat:ors, their corporate guarantors,. and financial institut:ions: 

F. RELATIONSHIP BETWEEN STATE AND FEDERAL REQUIREMENTS 

The Resource Conservation and Recovery Act (RCRA) does not prevent states 

from independently enacting closure or post~closure financial requirements, 

and a number of states have done so. Moreover, under RCRA, states may apply 

to EPA for the authority to administer a state hazardous waste management 

program in lieu of federal implementation of such a program; these states must 

have financial requirements equivalent to the federal rules to obtain such 

authorization. Thus, hazardous waste facilities may be subject to state 

financial requirements ~~d must satisfy applicable rules, whether promulgated 

as part: of an EPA-authorized stat:e program or independently. 

In addition to determining w~at state financial 'requirements exist (if 

~~y), owners or operators must also determL~e whether facilities are locat:ed 

in states that have received EPA authorization to administer hazardous wast:e 

progr~s in.lieu of RCRA. State program authoriza~ion typically proceeds in 

"Phases," prior to fi.."1al au-:horizat:ion. Thus, as of ~ay 10, 1982, cwenty-nine 

states had received PHASE I INTE~IM AL~ORIZATION, ~ncludL"1g three states 

which have also received Pf~SE II INTERIM ALlHORIZAT:ON. See Exhibit I-1. 

Once a state has received either Phase I or II interim authorization, owners 

or operators need comply only with ioihat:ever state financial assurance 

requirements exist, if any. 

Owners or operators should be aware of how the phases of the state 

authorization process relate to the RCRA financial requirements. First, to 

receive Phase I L"1terim authoriza~ion, a state need not have established 

financial assurance requirements. Howeve~, such requirements must be 

established and substantially equivalent to RCRA standards for a state to 

receive Phase II interim authorization. In either case, interim status 

facilities are not subject to federal RCRA financial requirements~ only such 

state requirements as exist will apply. Owners or operators should note that 

Phase II authorization may well establish some additional financial 

requirements for L"1terim status :acilities. 

Beyond this, facilities need comply only with permit requirements, whether 

a permit is State or Federally-issued. If a RCRA permit is issued to a 

facility in a state that does not have Phase II authorization, federal 

requirements (40 CFR 264) apply in addition to any independent state permit 

requirements. States with Phase II authorization may issue pe~i~s in lieu of 

RCRA permits for one or more categories of hazardous waste facilities; federal 
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requirements do not apply co permits issued by a state under Phase II 
authorization. Of course, such a s-cate must have financial assurance 
requirements that are substantially equivalent to federal standards. 

Exhibit I-l lists the states with interim authorization as of ~ay 10, 
1982. Since some "Phase I" and non-authorized states do have financial 
requirements, o~ers and operators should contact the appropriate state a~ency 
(see AppendLx B) or the EPA Regional Office for more specific information. To 
the extent that state requirements are similar to RCRA rules, Chapters II 

through VII of this manual can be used to supplement materials available from 
state agencies. However, no submissions to EPA Regional Offices are required, 
and reference to Chapter VIII will not be necessary. 

State and/or federal officials may and/or need to review the financial 
assurance offered by the owner or operator to determine if it satisfies 
applicable requirements. Whether it is a state and/or Federal agency that is 
responsible for that determination depends on the authorization status of the 
state program, and on whether the state has financial responsibility 
requirements of its own. Exhibit I-2 shows the appropriate authority for 
review. The o~~er or operator should therefore asce~tain which age~cy is 
responsible for review, and submit all documents for review co chat agency. 

EXHIBIT Io2 

IY"HERE TO SEND FINANCIAL REQUIRE:-fENTS DOCt.TME~'TS 

FOR FACILITIES WITH I~TERI!-1 STATUS 

Sta't:us of State 
Program Authorization 

So Authorization 

Phase I Im:erim Authorization 

Phase II Interim Authorization 

Does State.Have Its~ Reauirements? 
Yes No 

Send to state. and 
EPA. (Case 1) 

Send t:O state only. 
(Case 3) 

Send to s-e.aee only. 
(Case 3) 

Send financial 
information to 
EPA only. 

(Case 2) 

~o submission 
necessary. 

(Case 4) 

Noe app licab 1 e 
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In s~a~es wi~h financial requiremen~s bu~ neither Phase I nor Phase II 
au~horiza~ion (Case 1), the owner or operator muse comply with s~ate financial 
assurance =equirements and submit the assurance for review to the EPA Regional 
Administrator by the effective da~e to determine whether the RCRA requirements 
are satisfied. This is discussed in detail in Chapter VIII. 

In states with no financial requirements and no state program 
authorization (Case 2) the owner or operator need only submit documents to EPA 
which satisfy federal RCRA requirements, as described in this manual. 

In s~ates with closure or post-closure financial requirements and either 
Phase I or Phase II authoriza~ion (Case 3), owners or operators should submit 
all required financial assurance infcrma~ion to the s~ate program officials 
only. 

In a Phase I state without its own financial requirements (Case 4) owners 
or opera~ors are not required to submit any financial assurance information. 
Any informa~ion that is required, however, would be submi~ted to the state. A 
facility in a Phase I sta~e that applies for a RCRA permit, however, must 
comply with federal requirements. 

In a sta~e which has not received authorization but has financial 
requirements the sa~isfaction of state fL~ancial requirements may not always 
satisfy the requirements of federal EPA rules. For example, a state may 
es~ablish financial requirements based on only ten-to-fifteen years of 
post-closure care as opposed to the up-co-thir~y years (or more) which can be 
required under the federal system. In these cases, owners or operators may 
have to provide additional assurance to satisfy federal financial 
requirements. Where state rules are stricter than federal EPA provisions, no 
additional financial assurance demonstra~ions will ordinarily be required. 
This sicua~ion is discussed in Chapter VIII. 
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Facility Status & Typo 

Storage 
Treatment 
and Disposal 
Facilities 

Olsposal 
facilities 
Only 

Interim 
Status 

l'ermltted 
faclll tY 

!nterinl 
Status 

l'unn it ted 
f ac I ! I ty 

EXIIIUH 8-l 

CLO§Y!!LMIL!:'9~ 1-qQ~!lll.L!!HiV.t~llimi 
-0 CfR Parts 264 and 265, Subparts G and II 

Closure Plans 

II() Cfll 265.! 12 

110 CfR 2611. ! I 2 

1!0 CfR 265.! !2 

1!0 Cflt 261!.812 

Post -c I osure 
l'lllns 

N/A 

N/A 

810 Cfll 265. I 16 

IW Cfll 2611. 816 

Cost Estimates 

1!0 CFR 265. ! 112 

1!0 CfR 261!. 1112 

1!0 CfR 265. 11111 

ItO CfR 2611. 11111 

Source:· Title IJO, Co.!J!LQLfed!!.L!!.LJ!!HJYl.!!UillJ§ (CI'II). 

rl 

f imwc Ia I 
Requl rements 

1!0 Cflt 265. 81!3 

110 Cfll 2611. il!l 

1!0 Cfll 265. 11!5 

110 CfH 2611. I IJ5 

H 

• \0 
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EXHIBIT I-4 

FEDER.~L REGISTER CITATIONS FOR LATEST 
CLOSu~ &~ POST-CLOSL~E REGULATIONS 

(1) Closure and Post-Closure 
Plans 

(a) Permitted Facilities 

(b) Interim Status 

(2) Cost Estimates 

(a) Permitted Facilities 

(b) Interim Status 

Regulatory Status 

Interim Final 

Amendment (Minor) 

Revised Interim Final 

Interim Final 

Amendment (Minor) 

Amendment (Minor) 

Final 

Amendment/Extension 
of Time Period 

Federal Register 

46 FR 2849-2851 
Janti'ary 12, 1981 

46 FR 7678 
January 23, 1981 

t..6 FR 2875-28 77 
January 12, 1981 

46 FR 2802-2847 
(Preamble) 

t..6 FR 2851-2852, 
2556 (Reg'.1la1:ions) 

January 12, 1981 

46 FR 7666-7678 
(Preamble) 

46 FR 7678 
(Regula-cions) 

January 23, 1981 

47 FR 15044 
(Preamble) 

47 FR 15047, 15052 
(Regu1a1:ions) 

April i, 1982 

45 ?R 33154-33220 
(P:=eamCle) 

45 FR 33243-332~~ 
(Regulations) 

May 19, 1980 

45 FR 72039-72040 
October 30, 1980 
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E:{HIBIT I-4 (con~inued) 

FEDERAL REGISTER CITATIONS FOR LATEST 
CLOSURE ~~ POST-CLOSl~ REGULATIONS 

(2) Cos~ Es~imates 
(b) In~erim Sta~us 

(con~inued) 

(3) Financial 
RestJonsi'!:Ji!.ity 
Reauirements 

(Permitted Facilities 
and Interim Sta~us) 

Regulatorv Status 

Resta~ed 

Amendment (Minor) 

Revised Interim 
Final 

Corrections to 
Trust Agreement: 
wording 

Federal Regis~er 

46 FR 2802-2.847 
(Preamble) 

46 FR 287i-2878, 
2880-2881 
(Regulations) 

January 12, 1981 

47 FR 13044 
(Preamble) 

47 FR 15064., 15069 
(Regulations) 

April i, 1982 

47 FR 15032-47 
(P::eamble) 

47 FR 15047-74 
(Regula~ ions) 

April 7, 1982 

47 FR 19995 
:1ay 10, 1982 
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EXHIBIT I-S 

CG~RENT BACKGROUND DOCUMENTS OR GUIDANCE 
40 CFR Par~s 264 and 265, Subpar~s G and H 

(1) Closure and Post-Closure Plans 

(2) Cost Es~imates 

(3) Financial Assurance 
for Closure and 
Post-Closure Care 

Background Document, Interim Status 
Standards and General Status Standards 
for Closure and Post-Closure Care 
(EPA, December 31, 1980). 

Closure and Post-Closure: Interim 
Status Standards (FINAL DRAFT 
GUIDANCE, November 1981, General 
Research Corp.). 

Final Draft Guidance for Sub~art H of 
the Interim Status Standards for Owners 
and Ooera~ors of Hazardous waste Treat
ment, St~rage and Disoosal Facilicies 
(FINAL DRAFT GUID&~CE, ~ovember 1981, 
General Research Corporation). 

Back~tround Document, ?arts 264 and 265, 
Suboart H, Financial Reauirements, 
Final Regula~ions (EPA, December 31, 
1980). 

Background Document for the Financial 
Test and Municioal Revenue Test (EPA, 
November 30, 1981). 

Financial Assurance for Closure and 
Post-Closure Care: ~eauirements for 
Owners or Ooera~ors of Hazardous waste 
Treatment, Storage and Disoosal Facili-

. ties (GUID&~CE, 1982, ICF Incorporated). 

See also documents cited in Chapter 1'"~,. 
v .:. J. • 



II. OVERVIEW OF FINANCIAL REQUIREMENTS 

This chapter presents an overview of the RC~~ financial assurance 
requirements, including responsibilities common to all the mechanisms 
acceptable for compliance. I:1ore detailed informa:tion about each mechanism is 
contained in the chapter on that mechanism. 

A. OVERVIEW OF RESPONSIBILITIES 

This section briefly reviews the major responsibilities of the three 
parties to most financial assurance mechanisms, the owner or operator, the 
Regional Office, and the financial institution or parent guarantor. Each of 
the steps described here is discussed in greater detail in the rest of this 
chapter. Summary checklists are provided as Attachments II·l and I!-2 at the 
end of this chapter. 

1. Owner or Ooerator Responsibilities 

To select a mechanism for complying with closure and post-closure 
financial assurance requirements, owners or operators will want to consider 
such factors as the cost and availability of alternative mechanisms, tax 
treatment of payments, and effects on balance sheets. Many owners or 
opera1:ors would benefit from an L'liti.al discussion with their own bank, 
accountant, or financial advisor regarding the relative advantages of the 
d.ifferen1: mechanisms for complyL""lg o;.rit·h -:he regulations. 

Once the owner or operator decides upon a mechanism for complying with the 
RCRA financial assur~'lce regulations, it must approach a qualified fL""lancial 
institution or parent and negotiate the terms of the assurance. rne financial 
institution may request detailed information from the owner or operator before 
the fL'lancial assur~'lce deal will be consummated. The owner or operator will 
have to make sure that the financial assurance mechanism.is in the amount and 
form required by EPA, is signed as required, is in effect at the appropriate 
time, and is submitted to the Regional Office when required. 

During the operating life of the facility and while the financial 
assurance mechanism is in force, the ow~er or operator will have to L~crease 
the amount of the assurance to take int·O account cost estimate increases due 
to inflation or any changes in closure or post-closure plans. .ne owner or 
operator may also request from the Regional Administrator a reduction in 
assurance when cost estimates decrease. 

When the financial institution enters bankruptcy or .otherwise loses its 
qualifica~ions to provide assurance under the regulations, the owner or 
operator must obtain alternative means of financial assurance. when ownership 
or operating responsibility for the facility is transferred,.or a change in 
the method of assurance is sought, 'termination of the existing assurance 
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mechanism will only be permit~ed once substitu~e financial assurance has 
o~herwise·been ob~ained. When the financial ins~itution or paren~ guarantor 
exercises its right to cancel assurance, the owner or operator may have only 
90 days to obtain replacement assurance. 

~nen closure begins, the owner or operator may begin submitting itemized 
bills to the Regional Administrator for reimbursement. wnen closure is 
complete and again when post-closure care is complete, the owner or opera~or 
will want to apply to the Regional Administrator to be released from financial 
assuranc~ requirements. 

The responsibilities of the owner or opera~or are summarized in Attachmen~ 
II-1. 

2. Regional Office Resnonsibilities 

The Regional Administrator has the lead responsibility for assis~ing the 
owner or operator to understand and comply with the RCRA financial 
responsibility requirements. The Regional Office must ins~itu~e procedures 
for reviewing and administering the financial assurance information submit~ed 
by the owners and operators in its region. First, the Regional Office must be 
certain that the financial ins~itution qualifies to provide assurance ~~d~r 
the regulations. Second, the assurance must be provided in the proper amount 
~~d form, it mus~ be signed by both the owner or operator and the fin~~cial 
institu~ion (or someone properly ~cting on their behalf), and it must beL~ 
effec~ and submitted to the Regional Administrator by the required dates. 

wnile financial assurance is i~ effect, the Regional Office will have to 
make certain that the assurance mechanism is updated during the operating life 
of the facility to reflect adjustments to cost estimates due to inflation and 
changes in cost estimates resulting from new plans. Increases in cost 
estimates must be covered by additional assurance, while owners or operators 
may request reduction in assurance when cost estimates decrease. 

The Regional Office must also be sure that assurance is maintained in the 
event of bankruptcy of the financial institution or if the institu~ion or 
parent guarantor ceases to remain qualified. The Regional Office must also 
permi~ the owner or operator to terminate assurance only when alterna~e 
assurance is being provided by the present or a new owner or opera~or. If the 
financial ins~itu~ion or parent guarantor sends ~otice of cancellation, the 
Regional Office must assure ~ha~ either alte=nate f~nancial assur~~ce is 
provided within 90 days or ~he mechanism is used to fund closure and/or 
post-closure care. 

The Regional Office should authorize reimbursement of closure and/or 
pos~-closure care expenses only after itemized bills are submitted and it is 
determined that the expenses are in accordance with the plan or otherwie 
justifiable. wnen payment for closure is being made from a TRUST FC~~ or 
pursuant to INSDKANCE, the Regional Administrator may withhold reimbursement 



II<3 

unt:il closure is completed if he believes that the cost of closure will be 
significantly greater than the amount of assurance provided, Finally, the 
Regional Office will need to release owners and operators from financial 
assurance :equi.rement:s once closure is complete and later, when pos-ccclosure 

care is complete. 

The responsibilities of the Regional Office are summarized in Attachment 
I!·Z. 

3. Financial Institution or Parent Guarantor 

The financial institu'tion or PARENT GUARANTOR becomes involved in the RCRA 
Subpart H requirement:s only because of the agreement it en-cers into with the 
owner or operator. As a result, the responsibilities of the financial 
institution or parent guarantor are prescribed by the instrument itself and 
its accompanying documentation and applicable state and federal regulations. 
In all cases, the financial institution and the owner or operator are 
responsible for ensuring that the wording of the instrument is identical to 
the regulations. ~ost of the other major obligations of the financial 
ins-citution vary from mechanism to mechanism and are specified L'l the 
ins"t:rument. 

One important feature is common to most methods of financial assurance 
involving a financial institution or a corporate ~~arantor c~ cancellation. 
~otice must be given to both the owner or operator and the Regional 
Administrator 120 days before cancellation. If alternate assurance is not 
provided by the owner or operator within 90 days, the· financial L'lstitut:ion or 
parent guarantor will remain responsible according ~o the terms of the 
mechanism. The Regional Administrator is authorized to draw upon or enforce 
financial assurances prior to the effective date of their cancellation~ 

B. FINANCIAL ASSt~ANCE OPTIONS 

~is section is divided into two parts. The first describes the 
individual financial assurance mechanisms that are available ~o owner~ ~'ld 

operators under the RCRA financial assurance regulations. Tne second part 
describes how and when several different financial assurance mechanisms can be 
used together. Exhibit II-1 lists the financial assurance regulations by 
mechanism, while Exhibit II-Z gives an overview of t~ese regulations by 
subject area. 

l. Summa~; of Different ~ec~anisms 

TRUST FU!'-11)S. assure payment: of closure or post -closure costs from a fund 
held in trust: by a bank or other qualified entity. The owner or opera~r 
deposits money over time into the fund, which is invested by the financial 
institution. Payments into the fund are generally made ar~ually; the size of 
the payments required depends on the value of the trust fund at that time, t~e 

amour..t of cost estimates being assured, and the period over which payments are 
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EXHIBIT II -1 

FINANCIAL ASSURANCE ~iECHlu'HSHS REGULATIONS 

Mechanism 

T.rus t Funds 
Closure 

Post-Closure 

Financial Guarantee Bonds 
Closure 

Post-Closure 

Performance Bonds 
Closure 

Post~Closure 

Letters of Credit 
Closure 

Post-Closure 

Insurance 
Closure 

Post-Closure 

Financial Test and 
Corporate Guarantee 

Closure 
Post-Closure 

State-Required Mechanisms 

State Assumption of 
Respons ib ili ty 

Interim Status 

40 CFR 263.l43(a) 
40 CFR 265.145(a) 

40 CFR 265.143(b) 
40 CFR 265.145(b) 

Not applicable 
Not applicable 

40 CFR 263.143(c) 
40 CFR 265.l43(c) 

40 CFR 265.143(d) 
40 CFR 265.145(d) 

40 CFR 265.143(e) 
40 CFR 263.14S(e) 

40 CFR 263.149 

40 CFR 263. 130 

Permitted Facility 

40 CFR 264.l43(a) 
40 CFR 264.143(a) 

40 CFR 264.143(b) 
40 CFR 264.145(b) 

40 CFR 264.143(c) 
40 CFR 264.l43(c) 

40 CFR 264.l43(d) 
40 CFR 264.143(d) 

40 CFR 264.l43(e) 
40 CFR 264.143(e) 

40 CFR 264.l43(f) 
40 CFR 264.l45(f) 

40 CFR 264. 149 

40 CFR 264. 150 

Source: Title 40, Code of Federal Regulations (CFR). 

.. 
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Definit.ions 

Adjusting cost: estimates 
for inflation 

Use of multiple financial 
mechanisms; Use of one 
mechanism for multiple 
=ac.ilit.ies 

Release from Requirements 

Combinat.ion of mechanisms 
(c.losur.e and post-closure) 

Incapacity of owner, 
operat.or, guarant.or, or 
financial instit.ution 

Wording of Instrument.s 

Interim St:a-cus 

40 CFR 2.65. 141 

40 CFR 2.65.142(b) 

40 CFR 2.65. 143{ f) , (g) 
(closure) 

40 CFR 2.65.145(f)~(g) 
(post:aclosure) 

40 CFR 2.65.143(h) 
(closure) 

40 CFR 2.65.145(h) 
(post-clos~re) 

40 CFR 265.146 

40 CFR 2.65 . 148 

40 CFR 2.65.151 

Source: Title 40, Code of Federal Regulations (CFR). 

Permit":ed 
F a.cili 1: ies 

40 CFR 2.64.141 

40 CFR 2.64.142.(b) 

40 CFR 2.64.143(g),(h) 
(closure) 

40 CFR 2.64. 145 (g) , (h) 
(post.·closure) 

40 CFR 264.l43(i) 
(closure) 

40 CFR 2.64.145(i) 
(pos-:-closure) 

40 CFR 2.64.146 

40 CFR 2.64. 143 

40 CFR 2.64.151 
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~o be made. A fee is usually charged for ~he institution's services. Through 
t:he· payments into the fund and ~he income received on the investments, the 
trust fund is expected to grow until it is large enough to cover the 7stimated 
expenditures for closure and/or post-closure care. As these expendicures are 
made, EPA authorizes reimbursement from the trust fund. See Chapter III for 
details. 

Su~TY BONDS under RCRA are of two types: FINfu~CIAL GUARfu\~E BONDS 
(which are allowed at both interim status facilities and permitted facilities) 
and PERFO~~CE BONDS (allowed only at permitted facilities). In a financial 
guarantee bond, a Su~TY guarantees that a·specific amount of money will be 
available for closure and/or post-closure care if the owner or operator fails 
to fulfill its obligations. A PREMIUM is charged to the owner or operator for 
this guarantee. In a performance bond, the surety may either perform closure 
and/or post-closure care or pay the PENAL SUM of the bond, if the owner or 
operator fails to fulfill its obligations. Under either type of bond, the 
owner or operator establishes a STANDBY TRUST FUND, into which any payments 
from the surety will be made. If the surety is required to pay or perform 
und.er the terms of 1:he surety bond, the surety would probably seek to recover 
its expenses from the owner or operator. See Chapter IV for details. 

LETTERS OF CREDIT provide assurance of the availability of funds fo~ 

closure ~~d;or post-closure expenses from a bank or other financial 
institution. Firms with a good credit history with a financial institution 
may find this mechanism desirable, since the bank's fee and interest rate are 
negotiable and are based on the firm's credit-worthiness. Under this 
arrangement, EPA can direct the deposit of the funds into a STA.N~BY TRUST 
FUND, to be used for closure and/or post-closure payments L~ case of 
nonpayment or nonperformance by the owner or operator or if the letter were 
being cancelled without the substitution of al~ernate assurance. The bank 
would then require repayment from the owner or operator including an interest 
charge. The owner or operator cannot draw upon the letter of credit to 
finance actual closure and/or post-closure activi~ies (it must use other funds 
or credit lines to pay for these activities). See Chapter V for details. 

INSURfu~CE assures payment of closure or post-closure expenses whenever 
needed by an insurance company regardless of the ow~er or operator's ability 
to pay these costs. Tne insurer agrees to reimburse providers of closure 
and/or post-closure care at the direction of the EPA. PREMiu~S must be paid 
by the owner or operator. The owT.er or operator is essentially paying che 
insurer to assume the liabili~y of providing for closure and/or pos~-closure 
expenses up to the FACE ~~Ou~T of ~he policy. This may be a desirable option 
for firms with a good relationship with an insurer, or for use by small fi=ms 
for which after-tax tr~s~ fund payments may be rela~ively high compa~ed to 
insurance premiums. This type of insurance should not be confused with 
liability insurance for sudden and non-sudden events. See Chapter VI for 
details. 

., 
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THE FINANCIAL TEST and CORPOR. .. ~TE GUARANTEE provide assurance t:o EPA that 
an·owner or operator 2! its PARE~~ CORPORA7ION is financially strong enough 
to be able to pay the estimated costs for closure and/or post=closure care. 
The specific requirements of two sets of financial test criteria are described 
in detail in Chapter VII; at least one of these sets of criteria must be met. 
In general, firms must have adequate ~~T INCOME, NET WORKING CAPITAL, ASSETS, 
o~ NET WORTH relative to the total estimated closure and/or post~closure 
expenses, or have ready access to capital. A high bond rating may be used to 
satisfy some of the test criteria.. This option will be attractive for many 
large domestic firms in strong financial condition. The cost: to the firm or 
its parent company will almost certainly be less than the costs of payments to 
financial institutions under the other alternatives, since the firm is neither 
building a. fund nor paying a (risk) premium. 

STATE MECHANISMS are any financial assurance mechanism required or 
offered by a state government that offers assurance of payment: of closure or 
post-closure care expenses equivalent to the federal RCRA assurance 
mechanisms. EPA must approve the use of these mechanisms, in whole or part, 
L~ satisfaction of ·federal requirements. Some states have established 
provisions or funds which assume responsibility for closure and/or 
post-closure care. While not necessarily relieving the owner or operator f=om 
ultimate lia.bili~y, a stat.e' s assumption of responsibilit:y provides assurance 
to EPA that closure and/or post-closure expenses will be met. Use of these 
financial assurance options for facilities in states without INTERIM 
ALlHORIZATION is discussed in Chapter VIII. 

2. Using Combinations of ~echa.nisms and 
Covering Multiole Facilities 

One financial mechanism may be used for both closure and post-closure care 
of ~ facility. Owners or op&rators may also use one or more financial 
mechanisms to cover multiple facilities, or combine different mechanisms to 
cover one facility. For example, when coverage must: be increased due to 
inflation or changes in plans, adding a different mechanism could be less 
expensive or burdensome than increasing the coverage of existing mechanisms. 
Combinations of mechanisms may be used for: (l) closure only, (2) 
post-closure only, or (3) closure and post-closure. 

~ot all mechanisms may be used in combination. Combinations of trust 
=~~ds, financial gurantee bonds, letters of credit, and insurance are 
permissible. Firms using the finan.cial test, corpora-ce parent guarantee, or 
performance bond to provide assurance of closure and/or post-closure care at a 
facility may ~ use other financial mechanisms t:o cover ~ of the costs 
of the same facility, even if the cost estimate increases. The financial 
test, parent guarantee, and performance bond may only be used to cover the 
entire closure cost estimate and/or post-closure cost estimate of a facility. 
A single facility could, however, utilize the financial test, corporate 
guarantee, or performance bond for closure only and one of the other 
mechanisms for post-closure care, or vice versa. 
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If an owner or opera~or wishes ~o use a ~rus~ rund in comb~a~ion with a 
firtancial guaran~ee bond or letter of credit, it need'not establish a separa~e 

s~andby trus~ fund, since the role of the standby trus~ fund is fulfilled by 
the trust fund itself. Similarly, it need only establish one standby trust 
fund for combina~ions of financial guarantee bonds and letters of credit. 

Owners or operators must submit specific documentation of.facilities and 
amounts covered by each mechanism when assurance is being provided for 
mul~iple facili~ies. If the facilities are located in more than one E?A 
region, identical evidence of financial assurance mus~ b~ submitted to the 
Regional Administrator of each region. In any case, the total financial 
assurance must equal at least the amoun~ of the to~al cos~ estima~es. This 
assists EPA in verifying the adequacy of coverage for each site and 
coordina~ing this verification process among regions. 

When the Regional Administrator au~horizes use of funds for closure or 
post-closure care of a facili~y, he may direct payments from any or all 
mechanisms used in combina~ion co provide coverage for that facility. The 
choice of which mechanism to draw upon first rests with the Regional 
Adm~~istrator. F~r example, if a letter of credit and an insurance policy 
cover a facility, the Regional Administrator may authorize withdrawal from 
ei~her instrument. In the case of multiple facilities covered by a single 
mechanism, he may use only the amount of f~~ds designated for that facility, 
unless the ow-ner or operator agrees to the use of additional funds a•railable 
under the mechanism. For example, if a trust fund covers three facilities and 
the Regional Administrator must authorize funds for only one, he may continue 
to draw upon the trust fund only up to the amount stipula~ed for that facility. 

C. QCALIFICATIONS FOR FIN~~G!AL I~STITUiiONS &~ 
PARE~ GUARA.'ITORS 

All of the financial assurance mechanisms excep~ the financial test 
require that a third party assure the payment of closure and ?OSt-closure 
expenses. Exhibi~ II-3 shows the minimum qualifications for financial 
institutions acting as trustees, or issuing letters of credit, surety bonds, 
~d insurance policies, and the minimum qualifica~ions for a parent 
corporation to act as a corporate guaran~or. 

D. INIT-IAL SUBMISSIONS 

All documents and correspondence to be submitted to the Regional 
Administrator regarding financial assur~~ce requirements should be marked 
"Attent:ion: RGRA Financial Requirements" as part of the add:::ess. 

Use of certified mail is only required when financial L~stitutions or 
corporate guarantors submit notices of intent to cancel or terminate 
mechanisms and when the owner or opera~or or corporate guar~tor submi~ 
notices of commencement of bank=up~cy proceedings. 
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EXHIBIT II=3 

QUALIFICATIONS FOR FIN~~CIAL INSTITti!ONS 
~~~ PARENT GUA~~~TORS 

INSTITUTION 

Banks, savings and loans, 
other financial institu
t:ions 

Surety companies 

Banks, savings & loans, 
mutual savings banks, 
credit: unions 

Insurance companies 

Parent: Corporation 

!'iECHANISM 

Trust Fund 

Surety Bond 

Let:ters of credit 

Insurance 

Corporate Guarant:ee 

QUALIFICATIONS 

Authority to· act· as a 
trustee; crust opera
tions regulated and 
examined by a Federal or 
Sta1:e Agency 

Listed as an acceptable 
surecy in Circular 570 
of the U.S. Department 
of Treasury and licensed 
in the state where the 
surety bond is executed 

Au1:hority to issue 
letters of credit; 
let:ter of credit 
operations regulated and 
examL~ed by a Federal or 
State Agency 

Licensed t:o t:ransact the 
business of insurance in 
one or more states; or 
eligible to provide 
L~surance as ~~ excess 
or surplus lines 
insurer, in one or more 
s-cates 

Directly own at least 50 
percent of the voting 
stock of the owner or 
operator; must :~.lso 

satisfy fL~ancial test 
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1. Form and Amount of Financial Assurance 

The precise wording required for each mechanism is specified in the 
regulations. Copies of the required wording for individual mechanisms are 
included in the later chapters of this manual as Attachments. Bo~h ~he owner 
or operator and the financial institution or parent guarantor must assure t~at 
the wording of financial mechanisms conforms to the regulations. 

The required documents will always include a list or letter identifying 
the facilities covered. The information must include: 

• The facility's EPA Identification Number 

• The name and address of the facility 

• Identifying information on the financial instrument, 
if any, including the name and address of the issuing 
institution, and identification number of the 
instrument itself. 

• Amount of funds for closure or post-closure assured 
by each mechanism for each facility. 

The owner or operator must be sure that the signatories are authorized to 
act as representatives of the firm in transactions of that type. If the owner 
or operator is a ~~v~sion of corporation, for example, an officer of the 
corporation must usually.sign on the division's behalf. If the owner or 
operator is a partnership, the signatory must indicate that he is signing for 
the partner~hip (i.e. with words such as "for the partnership" or "for ABC 
Company"). If the owner or operator is an individual, he may sign himself. 
In all ~ases, however, persons havL~g an appropriate POw~R OF ATTO&~~y ~ay 
sign en behalf of the owner or operator; a copy of the power of attorney 
should be attached to the document. 

These documents must be in effect by the effective date of the regulations 
(for facilities ugder interim status), or before the first receipt of 
hazardous waste (for new permitted facilities). The o~~er or operator is 
responsible for verifying that the accountant, financial institution, 
assurance mechanism, or ·corporate parent meets EPA requirements, which are 
detailed in Chapters III through VIII of this manual. 

The amount of the financial assurance must, at a minimum, equal the 
CURRE~i COST ESTI~TES for closure and/or post-closure care. Of course, if 
multiple mechanisms are used (see Section B of Chapter II), the combined 
coverage must at least equal the cost estimate. The L~itial amount of 
coverage may be larger than the cost estimate in order to accommodate expected 
revisions in the estimate due to inflation. 
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The owner or operator is responsible for ensurh~g tha~ the mechanism(s) 
cover(~) the entire estimated cost, with one exception. If ~he trust fund is 
employed, then a pay-in period is allowed before the trust fund-completely 
covers the closure or post-closure cost estimates. 

2. Obtaining Financial Assurance 

If an owner or operator decides on a mechanism involving a credit or 
insurance arrangement (surety bond, letter of credit, insurance policy), the 
f~nancial institution will request detailed information on the facility and 
the firm itself. This information may include: 

• 

• 

• 

• 

• 

• 

• 

• 

Historical financial data (balance sheets and profit 
and loss statements) on the facility and the business 
entity (corporation, partnership, etc.) owning or 
operating it; 

Current financial statements (probably the latest 
interim statements will be required); 

Projected financial information (income statements, 
cash flows, and balance sheets) reflecting the expected 
risks and profits associated with the future operation 
of the facility; 

The closure or postcclosure plans and cost estimates; 

A description of the· facility, its location, the 
types and quantities of waste, and other information 
reflecting the risks involved with the site; 

A description of the business entity owning or 
operating the facility and its other faci:ities and 
lines of business; 

rne past operating experience of this facility and 
others owned or operated-by the same business entity; 
and 

A description of the prL~c~pal L~dividuals owning and 
. operating the facility, includh~g their quali£ica~ions, 
ex?erience, and financial condition. 

Initially, the availability of certain mechanisms ~' sure~y bond, 
insurance) may be limited in some areas. 
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E. Su~SEQUENT RESPONSIBILITIES FOR UPDATING AND ~INiAINING COVE~~GE 

1. · Undacing Coverage 

EPA rules for escimacing closure and post-closure costs require that 
during the operating life of the facility cost estimates be adjusted ~~ually 
co take account of inflacion and that new cost estimates be calculated each 
time closure or pose-closure plans are changed. In eicher instance, owners or 
operators may need to increase the amount of financial assurance L•itially 
provided. 

Adjustment for inflacion is calculated using the I~LATION FACTOR derived 
from the Implicit Price Deflator for Gross ~ational Product as published in 
the U.S. Department of Commerce Survey of Current Business and in the 
Economic Indicators published by the Council of Economic Advisors. The 
inflat:ion factor is calculated by dividing the latest: published annual 
deflat:or by the deflat:or for t:he previous year. Owners or operators may 
contact local libraries or the appropriate Regional Office to obtain data on 
deflators and the current inflation factor. The adjustmenc must be made 
within 30 days after the anniversary of date on which the initial cost: 
est:imate was prepared. 

wnenever the CL~~7 COST ESTIMATE exceeds the coverage of the financial 
assurance mechanism(s) because of increases due to inflacion or changes in 
plans, the owner or operator must arrange for increased coverage using the 
same mechanism or through a combination of mechanisms. The addit:ional 
coverage must be obtained and evidence of it submitted to the Regional 
Administrat:or within 60 days after the cost estimat:e increase. 

If during the op~rating life of the facility the cost est:imate for closure 
or post·cl..osure shoutc!_ decrease due to a change in operating plans or other 
factors, the"owner or operator may apply to the EPA Regional Administrat:or for 
approval of a decrease in coverage. In certain instances, decreases in 
assurance may be ?ermitted during the post-closure period. Generally, the 
Regional Administ:rator will require that the closure or post-closure plans and 

·cost estimates be submitted for review; requests for decreases in coverage 
will be denied when pians or cos~ estimates are incomplete or if cost 
estimates are unreasonably low. Potential effects of inflation will also be a 
major consideration in evaluating requ~sts for decreases in the amount of 
post-closure funds ass.ured. See Chapters III through \'II for details. 

Cost estimates, closure and post-clos~re plans, ~~d amo~t cf fin~~cial 
assurance may be verified by the Regional Administrator. ~e lates~ or la~es~ 
adjus~ed closure and post-closure cost estimates must be kept with the latest 
closure and post-closure plans at the facility. 
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2. ~aintaining Assurance 

To maL~tain assurance, owners or operators are required to make required 
payments and provide assurance at least equal in amount to current cost 
estimates. In addition, an owner or operator must also change to an alternate 
assurance mechanism: 

., 

• 

In the event of bankruptcy of the institution acting 
as trustee or issuing the letter of credit, surety. 
bond, or insurance contract; 

Whenever the financial institution ceases to qualify 
under the regulations; and 

If the financial test or corporate guarantee is 
disallowed. 

In the first two of these cases, the owner or operator has 60 days to obtain 
alternate assurance; in the last, it has 30 days. 

In addition, the owner or operator or.corporate guarantor must inform the 
Regional Administrator within 10 days after being named as a debtor in a 
bankruptcy proceeding. 

FL~ally, if ownership or operating responsibility for the facility is 
transferred, ..:he Regional Adminis-crator will not permit :he previous owner or 
operator to termina..:e financial assurance until the new owner or opera..:or has 
obtained acceptable assurance. 

3. Cancellations 

Because ..:he financial requirements have been developed to assure the 
availability of funds for closure or post-closure care, the regulations impose 
specific requirements on financial insti..:utions or parent guarantors who wish 
to cancel their RCRA financial mechanisms~ An issuer of a sur~ty bond, letter 
of credit, insurance policy or corporate guarantee mtist notify both the ow~er 
or operator and the Regional Administrator(s) by cer-cified mail of it:s intent 
to cancel or terminate the mechanism. Cancellation of a surety bond, 
insurance contract, or corporate guarantee may not occur duri.."J.g t:he 12.0 days 
beginning with che date of receipt of the notice by both the Regional 
Adm.:..n.iscrator and. che owner or operator, as· evidenced by the recurn receipts. 
In the case· of the let-cer of credit, nocice must be given at least 120 days 
before the current expiration date. 

In general, the owner or operator "is responsible for obtaining alcernate 
assurance if che financial institution or corporate guarantor intends to 
cancel; however, che chapters on the individual mechanisms will need to be 
consulted because the obligations and powers of the EPA Regional 
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Administrator, the owner or operator, and the fin~~cial institution or 
corporate guarantor may differ depending on the mechanism being used. 

Of course, the owner or operator may request cancellation or termination 
of a mechanism when alternate assurance has been substituted or when released 
from the financial requirements. See Section G below. 

4. Changing Mechanisms Voluntarily 

Owners or operators may voluntarily change the mechanism being used to 
provide assurance of financial responsibility with prior written approval from 
the Regional Administrator. If the mechanism has been providing assurance for 
facilities in more than one Region, the prior written approval of all the 
affected Regional Administrators is needed. 

To receive approval, the new mechanism must comply with EPA's regulations 
for eligibility. The new mechanism, if approved, must become effective before 
or at the time that the previous mechanism expires. The Regional 
Administrator must ensure continuity of coverage, but should strive for the 
minimum necessary amount of overlap to reduce the cost to the owner or 
operator. For example, if an owner or operator changes from a trust fund to 
another financial assurance mechanism, the Regional Administrator should not 
direct the trustee to release funds from the trust until the new mechanism is 
effeC"tive. 

Changing to a trust fund poses special problems. When an owner or 
operator cancels other assurance. to change to a trust·fund, the amount of 
money deposited into the trust fund must be equal to the amount that would 
have had to be in the trust fund if the trust had been the origL•al financial 
assurance mechanism and payments t~ the trust had been made as specified in 
the regulations. This is d.iscussed · U1. more detail in Chapter III. 

F. DRAWING ON FUNDS 

The conditions under wh~ch the owner or operator or the Regional 
Administrator may draw on a financial assurance mechanism will vary with each 
mechanism. These conditions are described in Chapters III through VII. 
Regional Administrators may follow a common procedure, however, when 
authorizing reimbursement of closure or post-closure expenses in certa~~ 
situations, L~cluding the following: 

• 

• 

• 

the owner or operator uses the trust fund mechanism 
to· satisfy financial requi.!."ements 

the surety has placed funds in a standby trust 

the Regional Administrator has directed the deposit 
of funds through a letter of credit into a standby-crust 
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the owner or opera~or uses the L~surance mechanism to 
satisfy financial requirements 

the corporate guarantor has placed funds in a trust 

In these cases, reimbursement of expenses for closure or post-closure care 

will be subject to the regulations governing trust funds (See Section C.5 of 

Chapter III) and insurance (see Section C.5 of Chapter VI). The basic 
requirements include: 

(1) review of itemized bills; 

(2) determination within 60 days whether t~e expenditures 
are consistent with closure or post~closure plans, or 
are otherwise justifiable; 

(3) approval of requests for reimbursement and direction 
of payment within 60 days unless there is reason to 
believe that the cost of closure will be significantly 
greater than available funds; in tha~ case, complete 
reimbursement should be withheld until certification 
of proper closure is comple~ed; 

(4) approval of requests for reimbursement of post-closure 
expenditures, if determined to be justifiable. 

r..rnen assessi...~g itemized bills submitted by owners or operators, the 
Regional Administrator will need to decide if any extra expenditures, such as 
the costs of responding a contingency not accounted for by the plan (bad 
weather, liner failure, etc..) should be reimbursed by the trust or paid by the 
owner or operator. Separate payment required of a financially ~oubled owner 
or operator may cause it to go into bankruptcy. In this case, EPA might be 
left responsible for completion of closure or post-closure care of the 
facility. On the other hand, if the Regional Administrator agrees to 
reimbursement, there is the possibility that the trust f~~d will run out of 
funds before the completion of these activities. This dilemma will have to be 
solved by ~he Regional Administrator on a case-by-case basis, in consultation 
wi~h Headquar~ers. The owner or opera~or, of course, remains responsible for 
all closure and/or pos~·closure costs even if the fL~ancial assurance monies 
are exhausted. 

G. RELEASE FROt1 RCR..<\ FINANCIAL REQU!RE~NTS 

~~ owner or opera~or of a hazardous was~e facility is released by che 
Regional Administrator (l) from the closure fL~ancial assurance requirements 
when it satisfactorily cer~i£ies to EPA that closure has been completed in 

accordance w-i-:h :he closure plan and (2.) from the pos-c-closu:.-e financial 
assurance requirements w-hen the pos~·closure care requiremen~s have been 
completed in accordance with :he pos~·closure plan. Tne certification of 
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closure must be provided by the owner or operator ~~d by an independent 
registered professional engineer. 

In the case of financial assurance for closure, the Regional Administrator 
will determine whether closure is satisfactory, and notify the owner or 
operator within 60 days of receiving the certifications. For release from 
post-closure assurance requirements, the Regional Administrator will approve 
release at the end of the post-closure period specified in the post-ciosure 
plan, upon request of the owner o-r operator, if post-closure care has been 
satisfactorily provided in conformity with the plan. 

Additionally, an owner or operator may be released from the federal RCRA 
requirements if (1) the administration of the hazardous waste program is taken 
over by an authorized state government or (2) ownership or operation of the 
facility has been transferred, but only in accordance with the specific 
conditions of such transfers. There should be no lapse in coverage allowed in 
such circumstances. 

H. DIITEP.E~CES BETWEEN REQUIREMENTS FOR INTERIM STATUS 
MID PER!-1ITIED FACILITIES 

This manual contains gui~ance for both interim status and permitted 
facilities. Interim status facilities are existing facilities who have 
submitted notifications and Part A's and are awaiting fL~al disposition of 
permit applications. A permitted facility is one which has demonstrated 
compli~~ce with RCRA st~~dards and has received a permit. 

The guidance in this manual primarily addresses the financial 
responsibility requirements for interim status facilities. The additional 
requirements for permitted facilities are included_in the chapters on the 
mechanisms. It is useful to remember that there are.only four differences 
between interim status and permitted facility financial assurance requirements: 

(1) wnile financial assurance mechanisms for interim 
status facilities must generally be in force by the 
effective date of the r,egulations, new permitted 
facilities must provide assurance bef~re the first 
receipt of hazardous waste at the facility. 

(2) The "pay-in" period for trust funds is defined 
differently for permitted and interim status 
facilities. T.~e pay·L~ period is 20 years (interim 
status) or the life of the initial RCRA permit 
(permitted facilities) or the remaining life of the 
facility (both interim status and permitted 
facilities), whichever is shorter. (See Chapter III) 



II-17 

(3) The receipt from the trus..:·ee for the L.'1itial payment 
into the trust fund must be submi~ted by the owner or 
operator to the Regional Administrator before the 
first receipt of hazardous waste at a new permiti:ed 
facility. Interim status facilities need not submit a 
receipt. (See Chapter III) 

(4) Performance bonds are not a permissible form of surety 
bond for interim status facilities under the 
regulations, but are permissible for permitted 
facilities. (See Chapter IV) 

I . USE OF 'r.dE HAZARDOUS WASTE DATA MA."lAGE~NT SYSTEM 

The Hazardous Waste Data Management System (HW~~S) is being developed to 

a~a Regional Office staff in tracking enforcement activities, compliance 

monitoring, and the status of permits. ~~e HW~MS could prove particularly 

valuable for management of the financial assurance programs L.'1 at least four 

ways, outlined below. 

(1) Recordkeening. The HW~MS will have at a minimum a list of E?A 

facilities in the region, indexed by name and by EPA Identification Number. 

Each facility must have the followL.'1g financial assurance information in its 

file: 

e 

e 

Ty~e of L'1strument or guarantee 

Name and address of issuer or guarantor 

Amount of closure or post-closure costs currently 
covered by instrument (both in dollars and as a 
percentage of total costs) 

This information will enable Regional Office staff to identify the 

facilities for which fin~cial assurance has not been provided, as well as the 

adequacy of the funds assured. In addition, the HWDMS can be used co crack 

other pieces of information such as: 

Number of L'lstrument 

Effective da"t:e of inst=umen't: 

Date of expi=ation of ins"t:rumenc 

• If multifacility instrument, name and number of othe= 
facilities in Region, name and number of facilities 
outside Region 

Au"t:horized paymen"t:s made from ins't:rument 



II-18 

• To~al closure and post-closure cos~ estimates 

• Narrative comments 

A detailed, computerized recordkeeping function could reduce clerical 
requirements and speed access to critical information. 

(2) "Tickler" File. The RCRA financial assurance regula~ions specJ.ry 
different timetables and deadlines that the Regional Adminis~rator must 
follow. The HWDMS could ease this burden considerably by automatically 
tracking critical dates of submission, notifications, etc. and providing 
compul:er readouts of facilities or owners and operators that require 
attention. For example, the printouts of critical dates and required actions 
could be ordered for a given owner, operator, or facilities. Alternatively, 
the printouts could be weekly updates of actions required from all facilities, 
owners, operators, or financial institutions within the nex'i: 30 days. 

Two levels of tickler files could be estab~ished, one for regularly 
scheduled events, and one for unscheduled events: 

(A) Scheduled events such as expiration dates of 
financial instruments and L~flation adjustment dates 
could be programmed into the file on the date of 
submission, and at ~~own intervals after submission. 

(B) Unscheduled events such as increases in cost due to 
operating plan changes, cancellation notices, owner or 
operator bankruptcies, and issuer disqualifications 
can be programmed in the file when notification is 
received. 

The HW~MS can be particularly useful in tracking the adequacy of financial 
assurance with respect to annual adjustments in cost estimates due to 
inflation. 

(3) Financial Test and Cortlorate Guarantee. The Regional st:·af~ could 
develop a filing syst:em of data taken from the chief financial officer's 
letter and auditor's opinion (s.ee Exhibit VII-4 for an example of such a 
file). If this filL~g system were automated, a simple computer program could 
screen trends in the financial data and "red flag" any owner, operator or 
COr?~rate parent that: appears to be deteriorating. 

(4) T~~st Fund Pavment Calculations. The Regional Administrator could 
develop ~~ audit system to ensure that the required payments are being made to 
the trust fund, as explained in Chapter III. Tne· calculation of the required 
payments could become complex if multi-instrument: or multi-facility fin~~cial 
assurance mechanisms are employed. Automat:L~g these calculations would result 
in a fast, error-free audit process. 
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Undoubtedly, other applications of the HW~MS to managing financial 

assu:'a.i.ce ?rograms could be developed. However, detailed discussion of the 

hwl:~·iS is outside the scope of this manual. 
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ATIACHflENT II -1 

St~ARY OF OWN~R OR OPERATOR RESPONSIBILITIES* 

(1) Be cer~ain that the financial assurance mechanism: 

(a) Is worded as required; 
(b) Is in the proper amount; 
(c) Is signed as required; 

Is issued by a qualifying institution; 
(d) Is in effect at the appropriate time; and 
(e) Is submit~ed to the Regional Office on time. 

(2) Increase the amount of assurance when necessary during the operating 
life of ~he facility due to: 

(a) Annual adjustments for inflation; and 
(b) Changes in plans and increases in cost estimates 

Submit evidence of increase in coverage within 60 days. 

(3) Apply for decreases in the amount of assurance when appropriate. 

(4) Obtain new assurance: 

(a) When the financial institution enters bankruptcy, ceases 
operations, or ceases to qualify; or 

(b) ~nen the financial institution notifies its intent to cancel 
the assurance. 

(5) Notify the Regional Administrator by certified mail within 10 days after 
the commencement of a bankruptcy proceeding. 

(6) Request termination of financial assurance when alternate assurance .is 
provided or when released from fL~ancial assurance requirements. 

(7) Submit itemized bills for reimbursement for closure and post-closure 
care. 

(8) ·Request release from financial assurance requirements ~hen f~nal closure 
is properly completed and again when post-closure care is completed. 

* NOTE: Responsibilities and rights may vary with the spec~r~c 
financial assurance mechanism used. For details, consult Chapters III through 
VIII of this m~~ual. 
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ATIACffitE~'T II-2 

SUMMARY OF REGIONAL OFFICE RESPONSIBILITIES* 

(1) Check the qualifications of the financial institution, etc. 

(2) Verify that the financial assurance mechanism: 

(a) Is~ correctly worded; 
(b) Is in the proper amount; 
(c) Is complete; 
(d) Is signed as required; and 
(e) Is in effect and submitted to the Regional Office on time. 

(3) Make sure that the amount of financial assurance is increased when 
necessary during the operating life of the facility due to: 

(a) Annual adjustments for inflation, and 
(b) Changes in plans and increases in.cost estimates 

(4) Allow decreases in the amount of financial assurance only when cost 
estimates decrease and ~he amount of assurance will be adequate. 

(5) Verify that new assurance is obtained: 

(a) wnen the financial L~stitution enters bankruptcy or ceases 
operations; 

(b) wnen the financial institution or parent guarantor ceases to 
q~alify; or 

(c) When the owner or operator requests term~~ation of assurance 
because a new mechanism is being used or ownership or 
operating responsibility is being transferred. 

(6) Approve requests for a change L~ mechanisms when no lapse in coverage 
will result. 

(i) wnen the financial institution or parent guarantor sends notice of 
·cancellation, ensure that alternate assurance is provided or the 
financial mechanism is used to fund closure and/or post-closure care. 

* NOTE: Responsibilities and rights may vary with the specific 
financial assur~~ce mechanism used. For details, consult Chapters III through 
VIII of this manual. 
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ATTACHMENT II-2 (continued) 

SUMMARY OF REGIONAL OFFICE RESPONSIBILITIES* 

(8) Approve requests for reimbursement for closure and/or post-closure 
expenses only when itemized bills are submitted and the expenses are in 
accordance with the plan or otherwise justified. Instruct the insurer 
or trustee in writing to make reimbursement in the specified amounts. 
If closure costs will significantly exceed the value of a trust fund or 
remaining insurance, withhold a portion of reimbursement until 
completion of closure. 

(9) Permit release from financial assurance requirements only when closure 
and/or post-closure care is properly completed. 

(10) Approve requests to terminate financial assurance: 

(a) wnen alternate assurance is substituted; or 

(b) wben the owner or operator is released from financial 
assurance requirements. 

(11) Record relevant information in HWDMS and monitor deadlines for 
submissions 

* NOTE: Responsibilities and rights may vary with the specific 
financial assurance mechanism used. For details, consult Chapters III through 
VIII of this manual. 



III. ESTABLISHING FINANCIAL RESPONSIBILITY USING TRUST FuN~S 

A. INTRODUCTION 

This chapter describes how owners or operators can fulfill ~heir RCR.~ 
financial requirements through TRUST FUNDS. A TRUST is a three-party 
agreement whereby one party, called the GRANTOR (sometimes also called the 
TRUSTOR), transfers some assets (often money) to a second party, called the 
TRUSTEE, to hold on behalf of a third party, called .the BENEFIC~ARY. In a 
RCRA trust fund, the owner or operator is the grantor, a bank or other entity 
that fulfills the RCRA requirements. is the trustee, and EPA is the. 
beneficiary. The owner or operator, ·as grantor, pays into the trust fund 
which is held in trust by the trustee. The fund is used to pay for closure 
and/or post-closure care. The entire arrangement is governed by a TRUST 
AGREEMENT that sets out the responsibilities and rights of each party. 

The trustee is empowered to invest the trust funds during the existence of 
the trust. The investments which the trustee may make are limited by the RCR.~ 
regulations (see Exhibit III-1 below) and sometimes by state law. Any 
investment income accrues to the trust, and reduces the required payments into 
it by the owner or operator. Of course, the return on the truste's assets 
will vary depending on the investments made. The owner or operator usually 
pays a fee for the trust services provided. 

The regulations pertain~•g to RCRA trust funds are as follows: 

EXHIBIT III·l 

RCRA TRUST FUND REGULATIONS 

Topic Interim Status Permitted Facilities 

-------·------ ---------~----------

Closure trust 40 en §265.143(a) 40 GFR §264.143(a) 

Post-~losure trust 40 CFR §265.145(a) 40 CFR §264.145(a) 

worciing of Trust Agreement 40 en §264.15l(a) 40 ern §264.l5l(a) 

Source: Title 40, Code of Federal Regulations (CFR). 
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B . RCRA TRUST Ft.WJ REQUIREMENTS 

This· sec-cion describes bo-::h the fea-::ures of RCRA trust funds themselv·es 
and the responsibilities of owners and operators using trust funds to 
demons-::ra-::e financial assurance. A checklist of these responsibilities 
appears in Attachment: III-1 at: the end of this chapter. 

INITIAL RESPONSIBILITIES OF THE OWNER OR OPERATOR 

l. Qualificat:ions for Trustee. The first step that an ow~er or operator 
considerL•g using a trust fund must: take is t:o locat:e a quali£ied en-city 
willing to act: as trus-::ee. EPA reouires that: the trustee be an en-city t:hat 
has the au-::horit:y to ac"t as trus-::ee and whosecrust operations are regulat:ed 
and examined by a federal or state agency. If the owner or operat:or has any 
doubt about whether the entity is empowered -co act as a trustee, he should ask 
the ent:it:y what authorit:y regulates it: and then contact t:he authority to 
determine whet:her t:he entit:y has the power to act as trustee. Exhibit III-2 
at t:he end of this chapter indicates the primary regulat:ory authority for 
different types of financial institutions. Appendix A-2 lists relevant 
federal agencies; Appendix B includes a list of relevan-:: s-::ate agencies. 

2. wordL~g and Amount of Assurance. Several particular aspects of the 
trust agreement meri-:: special at:tention: 

First, the trust is irrevocable; it cannot be changed or termL~ated 
by the owner or operator except with written agreement of the trustee and the 
Regional Administrator. 

Second, unlike the surety bond, letter of credit, insurance contract, 
or corporat:e guarantee, the trust. agreement does not assure that the total 
amount (i.e., the current cost est~mate) foi:. c-losure or post"- closure will be 
made available at any time; the trustee need only provide the amount of funds 
that has accumulated in the trust as of the time of closure. (See Section 4 
of the Trust Agreement form, Attachment III-3.) Generally, annual payments 
will be made into the fund based on the formula discussed in Section B, Part 5 
below. Payments into the 'trus"t are based on a formula which should ensure 
that the 1:otal amount needed will be availabl-e at 1:he end of the planned 
PAY-IN PERIOD. (See Attachment III-4 which shows how initial paj~en1:s are 
calculated.) The owner or operator may, however, choose to make paymen1:s 1:0 
the fund at an accelerated ra1:e or deposit the full amoun1: of 1:he cost 
estimates a1: 1:he time 1:he fund is established. The owner or operator remains 
responsible at all times for the full amount of closure and post-closure 
expenses even if--due 1:0 early closure, for example--the trust fund has no1: 
accumulated sufficiently to reimburse the ow~er or operator for all required 
expenses. 

Finally, the text: of 1:he "trust agreement itself does not identify the 
facili1:ies covered by the trust fund or the curren't cost estimates for these 
facilities. The facilities and cost estima"tes are listed on a separa-::e 
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fiCllA lRUST fUND; R[GUlAIOH'( AUliiOHIJI[S fOR fiNAijCIAL INSIITUTIONS 

__ Lynu of f Inane ia I II!HLt!!lli_n __ 

1. Statu-Chartered fluanclal 
lnst i Lut Ions, luc h1dlng 
Couunercla I llanlu;, Saviii!)S 
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Licon sod fo rei 911 Oanl<s 

2. Natloually-Chanerud Commer
t:ial Uanks, Nat ioua lly-

3. 

... 
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and Loans 
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Adml nl stratI on 

See Appendix 8 

Trust Division 
(202) ··~7-17ll 

W!IQ!!I to Ci!l I 

General Counsel, (202) 377-6000 

As Number 3, and see Appendix 0 

General Counsel, (202) 357-1030 

H 
H 
H 

0 
I.U 
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Schedule A. This Schedule A mus~ be upda~ed wi~hin 60 days af~er each change 
in 'cos~ es~imates, either because of adjus~men~s due to infla~ion or because 
new closure and/or pos~·closure plans or cos~ es~imates have been prepared. 

A~tachmen~ III-3 con~ains ~he required wording for RCRA trus~ agreements. 
The trus~ agreement must be signed by both ~he owner or opera~or and the 
trus~ee. These signa~ures certify ~ha~ the wording of the trust agreemen~ is 
iden~ical to the wording in the regula~ions. Attachmen~ III-3 also provides 
samples of Schedule A (iden~ifica~ion of facili~ies and cos~ estimates) and 
Schedule B (property used to es~ablish trust fund). 

The agreemen~ mus't be properly "ACKNOWLEDGED." An ACKNOw'LEDGMENT is a 
formal declaration by persons entering into an agreement that they affirm 

their obligations created in the agreemen~ and are acting of their own free 
will. See Attachment III-3 for an example. The requiremen~s for acknowledg
ments differ from sta~e ~o sta~e. 

3. Es-tablishing a Trust Fund. The wording of the agreement itself is 
specified in.the regulations, bu~ ~he trustee will be able to tell the owner 
or opera~or (1) the fees to be paid for its trust services, (2) the investwen~ 
s~rategy it plans to follow, and (3) whether the trust could qualify to be 
invested together with other funds in a COM..~ON !RUST. Each of these topics 
receives further discussion here. 

(a) Fees and Taxes - Trustee's fees can be expec-ted to vary 
depenc~g on the specific institution chosen, the amount of funds held in 
t:rus~, the exten~ to which the owner or operator uses other s·ervices of the 
institution, and the ex'tent and type of investment activity and trustee 
involvemen~. The owner or operator should not only find out wha~ fees the 

ins~itution itself will charge, bu~ also the o~h~r applicable fees and 
charges, including brokerage fees, ·legal fees (su~h as those for setting up 
the ~rus~). accoun~ing fees, and provisions for local, sta~e, and federal 
income taxes. There is currently no provision in the U.S. Internal Revenue 
Code that allows payments into the fund to be deduc~ed f:rom taxable income or 
allows trust income to be exemp~ fr~m taxa~ion. EPA has asked the Internal 
Revenue Service to render an opinion on the·tax aspects of RCRA trus~ funds. 
Owners or opera~ors may want ~o request private rulings on this matter from 
the Internal Revenue Service under Revenue Procedure 80-20. 

(b) Inves~ment St:ra~egy - ~oney held L~ a RCRA ~rust fund must be 
inves-ced by the trus-cee in acco:-da...."lce wi-ch -che general inves-cment pc licies and 
guidelines of the owner or operator and subject to the conditions listed in 
the trust agreement. Trustees have reasonably broad discretion in investing 
trust funds, bu~ they are h.eld to a legal standard called the "PR\.J'DENT 11.&'-i" 

ST~~ARD. This standard is s~ated in the trust agreement as requiring the 
discharge of duties "with ~he care, skill, prudence, and diligence under the 

circums-cances then prevailing which persons of pr~dence, acting in a like 
capacity and familiar with such ma~~ers, would use in ~he conduc~ of an 
enterprise of a like charac~er and with like aims" (Section 6). EPA has, 
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however, provided severa~ excep~ions ~o the usual in~erpre~a~ion of ~n~s 

s~andard. The reasons for ~hese excep~ions are discussed in the Background 

Doc.umen~ cited in Exhibit I ~s in Chapter I. 

First, the trus~ agreement forbids the trustee to invest in SECtKIT!ES OR 

OTHER OBLIGATIONS of the grantor, or any other owner or operator of the 

facilities for which the trust fund is established, or any of their affiliates 

as defined L~ Section 6(i) of the Trust Agreement. Thus, even if the grantor 

is owned by a very large, stable corporation that would be a sound, prudent 

investment, the trust agreement specifically prohibits the trustee from 

investing trust funds in the grantor's ·parent. This prohibit:ion does not 

apply, however, to securities or other obligations of the federal goverr~ent 

or state governments. Even if the federal government or a state g_overnment 

owns a facility or the land on which it is situated, the trustee for the 

operator may invest in federal or state securities or other obligations. 

The second exception to the prudent man standard contained in the trust 

agreement applies to the usual rule requirL~g the trustee to keep trust 

property segregated from the trustee's own funds and from other funds. The 

trustee is allowed to invest in time or demand deposits of the trustee 

institution, up to the amount insured by law. The trustee is also permitted 

to pu:t trust fund asset:s into any appropria:t:e "common, commingled, or 

collective trus~ fund c.rea~ed by the Trustee," in other ~ords, a common ~rust. 

rne third and final exemption to the prudent ~an standard is ~hat the 

trustee can hold cash for a reasonable peri~d of time while awaitL~g 

investment or distribu~ion and is not liable for paying L•t~rest on that cash. 

It should be noted chat individual states may ~pose stricter requirements 

than the federal regulations concerning the investments in which trust funds 

may be placed. Owners or operators will want co make sure that the trustee i~ 

aware of any state requirements concerning hazardous waste site tr~st funds. 

(c) Common Trust Funds - Finally, the owner or operator should 

determine whether the trustee plans to invest the trust in a common trust 

fund. Common-trust funds pool a number of trust accounts ~~d invest them for 

potentially higher yields and at som&times decreased fees and costs beca~se o: 

the increase in investment size. Since smaller trusts can often benefic from 

common trust funds, common trusts may make the trust-fund mechanism of 

financial assurance more attractive to owners or operators ~o:ith small 

finan~ial assurance needs. Not every financial institution will offer such a 

trust fund due to the requirements of ocher federal and state agencies such as 

the Securities and Exchange Commission .. The t=ustee need not establish a 

special common trust for RCRA trust funds, but any common trust in ·which RCRA 

trust funds participate would have to fulfill all the requirement:s of the 

trust agreement. 
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4. Submission of Documents to EPA. The owner or operator is required to 
submit che following documents to the EPA Regional Administrator: 

• An ORIGINALLY SIG~~D DUPLICATE of the trust agreement; 

• A formal certification of acknowledgement. 

The trust agreement must be effective, the first payment into the trust fund 
made, and an originally signed duplicate of the agreement delivered to the 
Regional Administrator, all by the effective date of the regulations for 
interim status facilities. 

SL~SEQUENT RESPONSIBILITIES OF THE OWNER OR OPERATOR 

5. U~dating the Trust Fund. The owner or operator generally must make 
annual payments into the trust fund. The trust agreement provides that, 
during the "PAY-IN PERIOD," the trustee must notify the Regional Administrator 
(by certified mail, within 10 days) if the owner or operator fails to make an 
annual payment into the trust fund within 30 days after the anniversary date 
of the first payment. The pay-in period is defined as 20 years or the 
remaining operating life of the facility as estimated in the closure plan, 
whichever is shorter. The amount of the payments is determined by the closure 
and/or post-closure cost estimates, the amount already in the trust fund, and 
the pay-in period. As already mentioned, the first payment must be made by 
the effecti•1e dat:e of the regulations. 

The formula for computing the amount of payment is: 

CE - CV 
y 

where 
CE is the current closure cost estimate and/or the 

current post-closure cost estimate, 
CV equals the current value of the trust fur.~, and 

Y equals the number of years rema~~ing in the 
pay-in period. 

Each year, at least 30 days prior to the anniversary date of the establishment 
of the trust fund, the trustee must value the assets in the trust f~~d and 
send a statement of the valuation, detailL~g the results of investment 
activity and the expenses levied against the fund, to the owner or operator 
and the Regional Administrator. Securities in che trust fund must be valued 
at their market value no more than 60'days prior to che ~~iversary date of 
the fund. 

The ow~er or operator may object, in writing, to the trustee's investment 
activities or co expenses levied against the trust fund within 90 days of 
receiving the valuation statement. Despite any objections, the owner or 
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opera~or is obliged to make the required payments into the fund by the 
appointed dates. EPA may object to any of the trustee's activities a~ any 
time. 

As mentioned previously, owners or operators may elect to make payments 
into the t~~st fund at an accelerated rate or to deposit the full amount of 
the cost estimates at the time the fund is established. The trustee ~ust 
still, however, value the fund annually and provide a statement to the grantor 
and Regional Administrator confirming the value of the fund. The owner or 
operator must maintain the value of the trust fund at no less than if payments 
had been made according to ·the formula described above. 

If t:he operating life of the facility extends beyond the original payc in 
period, the owner or operator continues to remain responsible for ensuring 
that the value of the trust fund equals or exceeds the current cost estimate. 
Thus, whenever the _cost estimate changes and becomes greater than the most 
recent annual valuation of the -crus-e fund, an additional deposit must be made 
into the trust fund or alternative financial assurance obtained within 69 
days. The Trustee is not required to send the Regional Administra'tQr a notice 
of non-payment if the owner or opera-eor fails to make a payment after the 
pay-in period is comple~ed, however. 

During the operating life of the facility, the Regional Administrator may 
approve a reques't by the owner or operator for release of funds from the trust 
fund if the current value of ~he trust fund (according to the trustee's most 
recent s~a~ement of value) exceeds the ~otal of the applicable c~st 
estimates. Similarly, during the period of post-closure care, the Regional 
Administrator may approve a release of funds if the owner or operator can 
demonstrate that the value of the trust fund exceeds the =emaining cost of 
post-closure care. Such situations m~ght occu~ if the owner or operator had 
made deposits higher than those required by these regulations, inflation was 
lower than expec'ted, 1 investment earnings were higher than expected, or a 
change in closure and/or post-closure plans lowered the cost estimates. 

6. Maintaining Assurance. The owner or opera~or is responsible for 
ensuring continuous compliance with the financial assurance regulations. 
Specifically, if the trustee institution enters bankruptcy, ceases operations, 
or loses its authority to ac~ as a trustee, it no longer qualifies to act as a 
RCRA trustee. Arrangements for a new trustee or other fL~ancial assurance 
mus~ be made by the owner or operator within 60 days after such an event. 

1 During the period of post-closure care, the post-closure cost estimates 
will not be adjusted for inflation, but lower inflation may affect the value 
of the trust fund or the cost of the remaining post-closure care. 



If che ·ac;.m.er or operacor sells or transfers operating responsib:.licy for 
the· facility for which the trusc fund provides financial assurance, the trust 
fund will not aucomacically transfer to the next oc;.mer or operator. Inscead, 
the new owner or operator will have to provide new financial assurance for the 
facility. Of course, the new ow~er or operator can enter inca an agreemenc 
with che old oc;.mer or operator by which the· trus-c fund is .transfer-:-ed to t:he 
new oc;.mer or operator. This will require amendments to che trus-c agreement 
which must be approved by the trustee and the Regional Administ-:-ator. rne 
Regional Administrator will not allow a trustee to release funds from a trust 
fund to an owner or operator until the new owner or operator meets the 
applicable financial responsibility requirements and the facility is in 
interim status or i·s issued a permit. 

Finally, the oc;.mer or operator may substitute an alternate mechanism of 
financial assurance so long as there is no lapse in coverage. See Section E.4 
of Chapter II. 

7. Role of Trustee. The Trustee will usually prepare the trust 
agreement, Schedule A (according to the instructions of the owner or 
operaior), Schedule B, and the certificate of acknowledgment. The trustee has 
control over the trust, can sue to protect it, and is responsible for its 
preservation. rne t~~stee is responsible for annual valuations of -che trust, 
for no-cifying the Regional AdmL~istrator if the owner or operator fails to 
make an annual payment, and for making payments out of the trust fund at -che 
direction of the Regio~al Adminis-crator. The trustee is responsible for 
errors in administering -che trust resulting from not acting in good faith 
(e.g., willful negligence, gross misconduct, and violation of the prudent man 
standa-:-d). 

A change in trustees does not affect the existence of the trust itself. 
The trustee may be changed if. the owner or operator is dissatisfied with the 
performance of the trustee or if the trustee resigns; the trustee must be 
changed if the trustee institution enters bankruptcy or ceases to ~ the 
qualifications. In either case, che trustee can be changed only upon 
agreement by the owner or operator, the trustee, and the Regional 
Administrator. The present trustee may not unreasonably withhold its 
permission to change trus-cees.: The successor trustee must be appointed by 
the ow~er or operator. If the owner or operator fails to do so, a crus-cee 
~ishL~g to resign may request a court to appoint a successor trustee. The 
present trustee remains responsible uncil it has been replaced. 

:See the discussion in Section·B.2 of Chapter VI concerning when refusal 
co consent to an assignment of a RCRA insurance contract would be 
"unreasonable." 
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8. Dra~ing on the Trust Fund. After the beginning of final closure, the 
own'er or operator may request reimbursement for closure expenditures by 
submitting itemized bills to the Regional Administrator. Similarly, bills for 
post-closure care may also be submitted for reimbursement. Within 60 days 
after receiving the bills, the Regional Administrator will instruct the 
trustee to make reimbursements, if the ~~penditures are in accordance with the 
closure or postoclosure plan or are otherwise justifiable. The Regional 
Administ:rator will exercise judgment in determiil.ing what expenses·- are 
justifiable. Where the cost of closure appears to be significantly greater 
than the value of the trust fund, the Regional Administrator is empowered to 
withhold reimbursement from the trust fund until he has received satisfactory 
certification of completion of closure. See Section G of Chapter II. 

The owner or operator remains responsible for all closure or post-closure 
costs and for the performance of closure and post-closure care, even if the 
funds available through the trust fund are exhausted. 

9. Termination of the Trust Fund. The owner or operator should request 
the approval of the Regional Administrator to terminate the trust fund in two 
situations: (1) when alternate financial assurance has been substituted (see 
Section E.4 of Chapter II) and (2) when released from applicable RC~~ 
financial requirements (see Section G of Chapter II). ~pon receiving the 
Regional Administrator's written consent, the owner or operator should forward 
a copy of it to the trustee institution. The trust fund can only be 
terminated with the wri~~en consen-c of the Regional Adminis-::.rator. The Ow'Ile::: 
or operator should request the Regional Administrator to instr.1c.<: t:te ':r".lstee 
to cerminate the trust and to forward the remaining funds (af-::er sub-craction 
of fees and expenses) to the owner or operator. The owner or opera~cr will 
also have to instruct the trustee -co terminate the trust. 

P~~~ITTED FACILITIES 

Permitted facilities are subjec-c to crust: fund rules almost identical to 
those covering L~terim s-::a-::us. The major difference is in computing the 
amount: of required annual payments. The formula (CE-CV)/Y is still used and 
CE is still -::he relevant current cost estimate, CV is s-::ill the current value 
of the trust fund, and Y is still the number of years remaining in the pay-in 
period. The pay·L~ period is defined differently, however. For permit-::ed 
facilities, it is -::he term of the initial RCRA permit or the remaining 
operating life of the facili-::y as es-::imated L~ ~he closure plan, whichever is 
shorter. Facilities that obtain permits af-::er being in inte:::im s-::a-::us will 
become subject: to this permitt:ed facility pay-in period; see example ~ in 
At~achment III-4. The formula will cake into account: payments made into the 
trust: fund while the facility was in interim status. For new permit-::ed 
facilities, this same permitted facility pay-in pe::iod applies. 

The only other differences from interim status s-::andards are (1) the t=ust 
agreement.must be submitted to the Regional Administrator at lease 60 days 
before waste is fi=s-:: received at the facility; (2) the initial payment into 

·. 
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the trust fund must be made before hazardous waste is first received at the 
facility; and (3) a receipt from the trustee for this payment must be 
submitted by the owner or operator to tne Regional Admini~trator before the 
initial receipt of hazardous waste. 

C. REGIONAL OFFICE RESPONSIBILITIES 

This section outlines the duties of the Regional Office in reviewL~g trust 
funds for RCRA financial assurance and ensuring satisfaction of requirements. 
A summary checklist appears in Attachment III-2 at the end of this chapter. 

REVIEWING INITIAL SL~MISSIONS 

1. Qualifications of Trustee. The first step that EPA Regional Office 
staff must take is to ensure that the trustee is qualified. The easiest way 
to do this may be to maintain a current list of the qualified entities in the 
region. This list can be initially compiled by simply checking the 
qualifications of each trustee as trust agreements are submitted and compiling 
a list of the trustees that qualify. Additions can be made to this list as 
qualified entities are checked during tae review of submissions. Necessary 
deletions from this list--because entities fail to continue to qualify--can be 
discovered by regular contact with the regulatory agencies listed in Exhibit 
III-3 and Appendix B. 

2. Conformitv to Other Reauirements. The Regional Administrator will 
want to make certain chat the following additional casks have been 
accomplished by the appropriate dates: 

• 

• 

• 

• 

An origL~ally signed duplicate of the trust 
agreement, including Schedules A and B, is submitted to 
the Regional Administrator; 

The trust agreement is signed by the ow~er or 
operator and the trustee and is properly ac~~owledged; 

The amount of coverage is adequate; and 

The first payment is made . 

For facilities with interim status, all of this must be done by the effective 
date of the regulations. For new permitted facilities, the initial payment 
must be made and a receipt for this payment submitted to the Regional 
Administrator before hazardous waste is first received. The trust agreement 
itself must be submitted to the Regional Administrator 60 days before that 
date. 

The wording of the trust agreement in all cases must be identical to that 
in the regulations; Regional Offices should proofread the wording of trust 
agreements to ensure conformity to requirements. Tne required wording of the 
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~rus~ agreemen~ and examples of suppor~ing documen~ation are given in 
At~·achment: III-3 at: ~he end of this chapter. 

3. Recordkee~ing and Tracking Systems. As trust fund agreements are 
received, relevant informa~ion should be recorded including the name, address, 
and EPA Identifica'Cion Number of the covered facilities; the name of the 
financial institu~ion; amount of coverage for each facility and the effective 
da'Ce; and information verification procedures performed. Automa:t:ic data 
processing systems can be used for this. A list of trust funds in effect 
should b~ kep~ not only under the owner or operator's name, but also under the 
name of each financial institution so that, in case of bankruptcy or 
ineligibility or other reasons, it will be easy to determine which owners or 
operators need to obtain financial assurance elsewhere. This sytem can be 
used ~o keep track of mergers and changes in the names of financial 
insti~utions. 

SUBSEQUENT RESPONSIBILITIES 

4. Uoda~ing the Trust Fund. An impor~an~ responsibili~y for the 
~egional Administrator will be to ensure that annual paymen~s to the t~~st 
fund are being made during ~he pay-in period in the proper amount, no later 
than 30 days after each anniversary date of the first payment. There are 
three reasons for this: (1) the owner or 9perator is not required to submit 
receipts for annual payments in~o the fund; (2) the trustee must notify the 
Regional Administrator only of the failure of the owner or operator ~o make 
annual payments (i.e.' an absence of a payment), not a paymer.t ~hac is too 
small; and (3) the trustee need not report failure to make pa}~ents due to 
increases in cost estimates after the pay-in period is completed. Therefore, 
the Regional Administrator will have to keep track of notifications of 
failures to make the required payments and to spot check (audit) those trust 
fund payments that have b~en wade. To do·such an audit, the Regional 
Administrator should: 

(1) Obtain the closure plan and the current closure and 
pos~-closure cost estimates from the facility; 

(2) Compute the value of each of the variables L~ the 
payment formula, (CE-CV)/Y, by usL~g the plans, the 
cost estimates, and the most recent trust fund 
valuatioiJ,; 

(3) Determine the required payment from the formula; and 

(4) Contact the trustee to find out if the amount the 
trustee ac~ually received from tne owner or operator 
was at least as great as the required payment. Note, 
however, that the trustee is not required to divulge 
this information and may be unwilling to do so. 
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Since ~he trus~ee is only required to send notice of non-payment during 
the pay-in period, ~he Regional Administrator may wish to no~ify ~rus~ees when 
the pay-in period is completed. After comple~ion of the pay-in period, the 
owner or operator must still make additional deposits into the trust fund or 
obtain alternative financial assurance within 60 days af~er any change in ~he 
current cost estimates that makes the current cost .estimates exceed the value 
of the trust. The Regional Administrator must ensure that these payments are 
made or alternative assurance obtained. Spot-checking may again be required. 

As with any financial assurance mechanism, the closure and post-closure 
estimates will be adjusted annually for inflation and new estimates will be 
prepared when closure and/or post-closure plans are changed. unlike most of 
the ot:her mechanisms, however, the amount of assurance (the amount in the 
trust) will fluctuate depending upon the payments made into the trust and the 
investments made by the trustee. Thus, it may happen that the value of the 
trust exceeds the current cost estimates and the owner or operator will 
request the Regional Administrator to have the excees returned to him. The 
Regional Administrator must act on such requests within 60 days after 
receiving them. They should be granted and the ~rustee instructed .to release 
the appropriate amount of funds after th~ Regional Administrator has checked 
that the current value of the trust exceeds the current cost estimates. 

5. 
called 
simple 

Maintaining the Trust Fund. The Regional Administrator will also be 
upon to approve changes in trustees. AuthorizL~g new trustees is a 
matter; the only requirement is that the new trustee be qualified. 

The Regional Administrator will also want to check that existing trustees 
continue to remain qualified and do not enter bankruptcy. This, too, is not 
difficult since the financial status of qualified trustees can be checked 
regularly. A list of the trustees holding RCRA trusts should be kept on the 
HW~MS, not only under the owner or operator's name, but also under the 
trustee's name. This will make it easy to determine which owners or operators 
need ~o obtain alternate assurance when a trustee ceases to qualify or enters 
bankrup~cy. 

6. Drawing on the Trust Fund. A more difficult situation exists when 
re-lease of funds is being requested as reimbursement for closure or pos~
closure ~xpenses. Owners or operators may begin submitting requests for 
reimbursement of final closure expenses even while closure activities 
continue; they need not wait until closure is complete. For reimbursement, 
the Regional AdmL•istrator must insist upon itemized bills (as the regulations 
provide) and stay abreast of closure activities and how much remai~s in the 
trust fund: For both closure and post-closure care expenses, the Regional 
Administrator should only authorize reimbursement when the expenditures were 
in accordance with the plan or otherwise justifiable, but not even all 
expenses properly L~curred should be reimbursed when requested. · •ne 
regulations permit the Regional Adminis~ra~or ~o wi~hhold reirnbursemen~ until 
closure is completed i£ there is reason to believe that the cost of closure 
will signi£icantly exceed the value of the trust fund. This allows financial 
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assurance to be maintained until completion ,of closure and can give an 

~centive to the owner or operator to complete closure. See Section G of 

Chapter II for further discussion. Withholding of reimbursement is not 

permitted for post~closure care expenses. Of course, the owner or operator 

remains responsible for all closure and/or postcclosure costs even if the fund 

is exhausted. 

The Regional Administrator must act on requests for release of funds 

discussed in this section within 60 days after receipt of the request for 

reimbursement. 

7. Requests to Terminate the Trust Fund- The Regional Administrator may 

consent to the termination of the trust fund only (1) if alte=nate assurance 

is substituted (see Section E.4 of Chapter II) or (2) if the o~~er or operator 

is released from applicable RCRA financial requirements (see Section G of 

Chapter II). Consent ~st be in writing and may accompany the Regional 

Administrator's letter releasing the owner or operator from closure or 

post-closure financial assurance requirements. The Regional Administrator 

should instruct the trustee to terminate the trust and to forward the 

remaining_ funds (after subtraction of fees and expenses) to the owner or 

operator. 

PE~~ITTED FACILITIES 

There are two major areas in which interim status and permitted facilities 

differ: (1) the definition of the pay-in period and (2) the dates by which 

the first payment must be made into the tr~st f~•d and the trus~ agreement 

submitted ~o ~he Regional Administrator. 

In calcula~ing the required payments into the trus~ fund, the pay~in 

period for permit~ed facilities is the s~o~~er of the te=m of the initial RCRA 

permit or the remaining operating life of the facility as ·estimated in the 

closure plan. 

For new permit~ed facilities, the initial payment must be made and a 

receipt for this payment submitted to the Regional Administrator before 

hazardous waste is first received. The trust agreement itself must be 

submit~ed to the Regional Administrator 60 days before that date. 

D. SOt~CES OF FW~THER I~O~~TION 

Exhibit III-2 lists the regula~ory authorities to con~ac': if there is any 

doubt that a financial institution qualifies to be trustee of aRC~~ tr~st. A 

copy of the regulations (see Exhibit III-1 above) themselves may be obtained 

from EPA Regional Administrators. Owners or operators are also encouraged to 

contact their state hazardous waste agencies ~o determine whether the state 

imposes any restrictions on trust funds as a means of establishing financial 

responsibility for hazardous waste facilities. (See Appendix B.) 
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National trade associations can supply information about financial 
ins.ti.tutions L.J. general. ~ajor national organizations include: 

1. American Bankers Association 
1120 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 4.67-4000 
Trade association of banks and trust companies. 

2. Independent Bankers Association of America 
P.O. Box 26i 
Sauk Centre, Minnesota 563i8 
(612) 352-6546 
Associa-cion of medium size and smaller independent 
banks. 

3. National Associa-cion of Mutual Savings Banks 
200 Park Avenue 
New York, New York lOOli 
(21-2) 973-5432 
Trade assocition of mutual savings banks. 

4. United States League of Savings Associations 
111 East Wacker Driver 
Chicago, Illinois 60601 
(312) 644-3100 
Trade association of savings and loan associations, 
cooperative banks, and state and local savings and loan 
association leagues. 

5. Credit Union National ~ssociation 
SilO Mineral Point Road 
Box 431 
Madison, Wisconsin 53i01 
( 608) 231-4000 
Trade association of state credit union leagues. 

6. Conference of State Bank Suoervisors 
1015 Eighteenth Street, N.~:, Suite 606 
111'ashington, D.C. 20036 
(202) 296-2840 
Organization of sta~e officials responsible for the 
supervisio·n of state-char"t:ered bankL.J.g institutions. 



7. National Association of State Credit Union Supervisors 
1499 Chain Bridge Road, Suite 201 
McClean. Virginia 22101 
(703) 8Zld2243 
Organization of state credit union supervisors and 
state~chartered credit unions. 

8. National Association of State Savings and Loan 
Supervisors 
1001 Connecticut Avenue, N.W., Suite 800 
Washington, D.C. 20036 
(202) 4.5 2-15 23 
Organization of state savings and loan supervisors. 



Paragraph 
Number * 

(1)-

(2) -

" 

(3) 

(4) --

" 

(3) 

III -16 

ATTACHMENT III-1 

RCRA TRUST FU1ID CHECKLIST FOR OWNERS OR OPERATORS 

Locate a financial entity willing to act as trustee that has the 
authority to act as trustee and is regulated and examined by a 
federal or state agency. 

Make certain that the wording of the agreement is identical to 
the wordirig in the regulations (See Attachment III-3), that 
properly completed Schedules A and B are attached, and that the 
agreement is acknowledged in accordance with state requirements. 1 

Attach Schedule A to the trust agreement listing the facilities 
and cost estimates covered by the trust fund and update Schedule 
A within 60 days after each change in cost estimates. 

Jiscuss with the prospective trustee: (a) fees and taxes, (b) 
investment strategy, and (c) any common trust funds for which the 
trust fu.~d qualifies. 

For interim status facilities, by the effective date of the 
regulations, make the first payment into the trust fund and 
submit an originally signed duplicate of the trust agreement, 
including Schedules A and B and a certification of ac~~owledgment 
to the Regional Administrator. 

For new permitted facilities: (1) the trust agreement must be 
submitted to the Regional Administrator at least 60 days before 
hazardous waste is first received at the facility; (2) the 
initial payment into the trust fund must be made befo~e hazardous 
waste is first received at the facility; and (3) a receipt from 
the trustee for this payment must be submitted by the owner or 
operator to the Regional Administrator by this date. 

During the pay-in period, make the required payments into the 
trust fu.~d ~~ually, no later than 30 days after the anniversary 
date of the first payment. 

*The numbers correspond to the paragraph numbers in Section B. 
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ATTACHMENT IIIol (continued) 

RCRA TRUST FUND CHECKLIST FOR O~~RS OR OPERATORS 

After the pay-in period is completed, make payment (or provide 
alternative assurance) within 60 days after any change in cost 
estimates that makes the current cost estimate exceed the value 
of the trust fund. 

If the owner or operator wishes to object to the trustee's 
annual valuation statement, object, in writing, to the trustee's 
investment activities or to expenses levied against the trust 
fund within 90 days after receiving the statement. 

Request a release of funds from the trust fund when the l.1alue of 
the trust fund exceeds the current cost estimates. 

When the trustee enters bankruptcy or ·loses its .autho~i~y to act 
as a trustee, obtain a new trustee or alterna-cive financial 
assurance within 60 days. 

If the owner or operator is dissatisiisd with -:~e perfor!!lance of 

the old trustee, the old trustee resig~s. or the oid c=ustee 
ceases co qualify to act as t=ustee, appoint a new trustee, 
subj ec.t to agreement by the old trustee and -che Regional 
Administrat:or. 

When the owner or operator begins paying for final closure, 
submit itemized bills and request reimbursement from the trust 
fund. 

When the owner or operator pays for post-closure care, submit 
itemized bills and request reimbursement from the t~s~ fund. 

Request approval to terminate the trust and release of remaining 
funds (1) when alternate assurance is substi~uted, and (2) when 
released from closure or post-closure financial assur~~ce 
requirements by the Regional Adminis-::=ator. 

* The numbers .correspond to the paragraph numbers 'in Sec-: ion B. 
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ATIACHMENT III -2 

RCRA TRUST FUND CHECKLIST FOR REGIONAL OITICES 

The Regional Administrator should ensure that: 

Paragraph 
Number * 

(1) The trustee financial insti~u~ion is qualified. 

(2) For in~erim s~a~us facilities, by the effective date of the 
regulations: 

" 

" 

( 3-) 

An originally signed duplicate of the trust agreement, 
including Schedules A and B, is submitted to the Regional 
Administra~or; 

The trust agreemen~ is signed by the owner or operator and 
the trus~ee; 

The trus~ agreement is properly acknowledged; 

The amoun~ of coverage is ·adequate; and 

The first payment is made. 

For new permitted facilities: (1) the trust agreement must be 
submitted to ~he Regional Administrator a~ least 60 days before 
hazardous waste is first received at the facility; (2) the 
initial payment into the trust fund must be made before hazardous 
waste is first received at the facility; and (3) a receipt from 
the trustee for this payment must be submitted by the owner or 
operator to the Regional Adminis~ra~or by this date. 

The wording of the trust agreement is identical to that in the 
regulations. 

Relevant information is recorded. 

* The numbers correspond ~o the paragraph numbers in Section C. 
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ATTACHMENT III-Z (continued) 

RCRA TRUST FUND CHECKLIST FOR REGIONAL OFFICES 

Annual payments are being made during the pay-in period in the 
proper amount and no later than 30 days after each anniversary 
date of the first payment, using this auditing procedure: 

Obtain the closure and/or post-closure cost estimates; 

Compute the value of each variable in (CE-CV)/Y; 

Determine the required payment; 

Contact the trustee to allow a comparison of the actual 
payment with the required payment. 

Af'ter complet:i.on of the pay-in period., addicional deposits are 
made or alternative assurance obtained within 60 days after any 
change in the current cost estimates that makes the cu:::rent cost 
estimates exceed the value of the trust. 

Within 60 days after receiving a request for release of funds 
because the value of the trust exceeds the current cost 
estimates, the requesc is approved, but only ~hen the fund 
actually exceeds the current cost estimates by the amount claimed. 

Authorization is granted for a ch~ge·in trustees only when che 
new t~~stee is qualified. 

If existing trustees enter bankruptcy or do not remain 
qualified, alternate assurance is obtained within 60 days. 

*'The numbers correspond to the paragraph numb~rs in Section C. 
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ATTAC~~~7 III-2 (continued) 

RCRA TRUST FV~ CHECKLIST FOR REGIONAL OFFICES 

(6) Requests for reimbursement for closure and/or post-closure 
expenses are approved within 60 days after they are received, but 
only when itemized bills are submitted and the expenses are in 
accordance with the plan or otherwise justified. 

" 

(7) 

If the Regional Administrator has reason to believe that the 
closure costs will significantly exceed the value of the ciosure 
trust fund, complete reimbursement is withheld until closure is 
completed. 

Requests for termination of the crust and return of a."ty funds 
remaining in the tr~st are approved in writing when (1) alternate 
financial assurance is substituted or (2) the owner or operator 
has been released from closure or pos't·closure financial 
requirements. 

·· The numbers correspond t:o the paragraph numbers in Section C. 
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REQUIRED WORDING FOR RCRA TRUST FuN~ AGREE~~7 
40 CFR 264.15l(a) 

TRUST AGREE!-iEN'I', the "Agreement:," entered into as of [date] by and between 
[name of 'the ow-ner or operator], a. [name of St:ate] [insert "corporat:ion," 
"par-.:nership," "association," or "propriet:orship"] , the "Grantor," and [name 
of corpora-.:e trustee] , [insert "incorporated in the State of " 
or "a national bank"], the "Trustee." 

WRERE.~S, the United States Environmental Protection Agency, "EPA," a.n 

agency of the United States Government, has established certain regulations 
applicable to the Grantor, requiring that an owner or operator of a hazardous 
wast:e management facility shall provide assurance that funds will be available 
when needed for closure and/or post·closure care of the facility, 

WHEREAS, the Grantor has elected to establish a trust to provide all or 
part of such financial assurance for the facilities identified herein, 

WHERE.~S, the Grant:or, acting t:b.rough its duly au-;ho:-ized officers, has 
selected the Trustee to be the trustee under this agreement, and the Trustee 
is willing to act as trustee, 

NOW, THERE:ORE, the Grantor and the Trustee agree as follows: 

Section 1. Definitions. As used in this Agreement: 

(a) The term "Grantor" means the owner or operat9r who enters into this 
Agreement and- any successors or assigns of the Grantor. 

(b) The -cerm "Trustee" means the Trustee who enters into this Agreemem: 
and any successor Trustee. 

Section 2. Identification of Facilities and Cost Estimates. This 
Agreement pertains to the facilities and cost estimat:es identified on attached 
Schedule A [on Schedule A, for each facility list the EPA Identification 
Number, name, address, and the current closure and/or pos~-clcsure cost 
estimates, or portions thereof, for which financial assur~~ce is demonstra~ed 
by this Agreement]. 

Section 3. Establishment of Fund. The Grantor and the Trustee hereby 
establish a trust: fund, the "Fund," for the benefit of EPA. The Grantor and 
the Trustee intefld that no third party have access to the Fund except as 
herein provided. The Fund is established initially as consisting of the 
property, which is acceptable to the Trustee, described in Schedule B at~ached 
heret:o. Such property and any other property subsequently transferred to the 
Trustee is referred to as the Fund, together with all earni..."l.gs and profits 
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ATTACHMENT III-3 (continued) 

REQUIRED WORDING FOR RCRA TRUST FCND AGREE:ffiNT 
40 CFR 264.15l(a) 

thereon, less any payments or distribu~ions made by the Trustee pursuant to 
this Agreemen~. The Fund shall be held by the Trustee, IN TRUST, as 
hereinafter provided. The Trustee shall not be responsible nor shall it 
undertake any responsibility for the amount or adequacy of, nor any duty to 
collec~ from the Grantor, any payments necessary to discharge any liabilities 
of the Grantor established by EPA. 

Section 4. Pavment for Closure and Post-Closure Care. The Trustee 
shall make payments from the Fund as the EPA Regional Administrator shall 
direct, in writing, to provide for the payment of the costs of closure and/or 
post-closure care of the facilities covered by this Agreement. The Trustee 
shall reimburse the Grantor or other persons as specified by the EPA Regional 
AdmL~istrator from the Fund for closure and post-closure expenditures L~ such 
amo~~ts as the EPA Regional Administrator shall direct in writing. In 
addition, the Trustee shall refund to the Gr~~tor such amounts as the EPA 
Regonal Administrator specifies in writing. Upon refund, such funds shall ~o 
longer constitute part of the F~~d as defined herein. 

Section 5. Pavments Comtlrising ·the Fund. Payments made to the :'rustee 
for the Fund shall consist of cash or securities accep~able to the Trus~ee. 

Section 6. Trustee Management. The Trustee shall invest and reL~vest 
the principal and income of the Fund and ke~ the Fund invested as a single 
fund, without distinction between principal and income, in accordance with 
general investment policies and guidelines which the grantor may communicate 
in writing to the Trus~ee from time to time, subjec~, however, to t~e 
provisions of this Section. In inves~ing, reinves~ing, exchanging, selling, 
and managing the Fund, the Trustee shall discharge his duties with respect to 
the trust fund solely in the interest of the beneficiary and with the care, 
skill, prudence, and diligence under the circumstances then prevailing which 
persons of prudence, acting in a like capacity and familiar with such matters, 
would use in the conduct of an enterprise of a like character and with like 
aims; excetl~ that: 

(i) Securities or o~her obliga~ions of the Gr~~tor, or any other owner or 
operator of the facilities, or any of their affiliates as defined in the 
Inves-cment Company Act of 1940, as amended, 15 U.S.C. 80a-2.(a), shall not b.e 
acquired or held, unless they are secu:i-cies or other obligations of the 
Federal or a State government; 
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.A 'IT ACHMENT I II = 3 . (continued) 

REQUIRED wORDING FOR RCRA TRUST FL~D AtREE~~1 
40 CFR 264.1Sl(a) 

(ii) 7ne Trustee is au~horized to invest the Fund in time or demand 
deposits of the Trustee, to t~e extent insured by an agency of the Federal or 
State government; and 

(iii) The Trustee is authorized to hold cash awaiting investment or 
dis'tribution uninves'ted for a reasonable time and wi~hout liability for the 
payment of interest thereon. 

Section 7. Commingling and Investment. The Trustee is expressly 
authorized in its discretion: 

(a) To transfer from,time to time any or all of the assets of the r~~d to 
any common, commingled, or collective trust fund created by the Trustee in 
which 'the Fund is eligible to participate, subject to all of the provisions 
t~ereof, to be commingled with the assets of other trusts participating 
':herein; and 

(b) To purchase shares in any investment company registered under the 
Investment Company Act of 1940, 15 U.S.C. 80a~l et seq., includL~g one which 
~ay be created, managed, ucderwritten, or to which investment advice is 
rencered or the shares of which are sold by the Trustee. The Trustee may vote 
such shares in its discretion. 

Section 8. ExPress Powers of Trustee. Without in any way limiting the 
powers and discretions conferred UpQn the Trustee by the other provisions of 
this Agreement or by law, the Trustee is expressly authorized and empowered: 

(a) To sell, exchange, convey, transfer, or otherwise dispose of any 
property held by it, by public or private sale. No person dealing with the 
Trustee shall be bound to see to the application of the purc~ase money or to 
L~quire into the validity or expediency ~f any such sale or other disposition; 

(b) To make, execute, acknowledge, and deliver any and all documen~s of 
~ransfer and conveyance and any and all other instruments that may ~e 
necessary or appropriate to carry out the powers herein granted; 

(c) To register any securities held in the Fund in its ow~ name or in the 
name of· a nominee and to hold any security in bearer for~ or in book entry, or 
to combine certif~cates representing such securities with certificates of the 
same issue held by the Trustee in other fiduciary capacities, or to deposit or 
arrange for the deposit of such securities in a qualified central depositary 
even though, when so deposited, sue~ securities ~ay be merged ~~d .held in ~ulk 
in ~he name of the nominee of such depositary with other securities deposited 
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REQUIRED WORDING FOR RCRA TRUST ~~~ AGREE~ENT 
40 CFR 264.15l(a) 

therein by another person, or to deposit or arrange for the deposit of any 
securities issued by the United States Government, or any agency or 
L~strumentality thereof, with a Federal Reserve bank, but the books. and 
records of the Trustee shall at all times show that all such securities are 
part of the Fund; 

(d) To deposit any cash in the Fund in interest-bearing accounts 
maintained or savings certificates issued by the Trustee, in its separate 
corporate capacity, or in any other banking institution affiliated with the 
Trustee, to the extent insured by an agency of the Federal or State 
government; and 

(e) To compromise or otherwise adjust all claims in favor of or against 
the Fund. 

Section 9. Taxes and ExPenses. All taxes of any kind that may be 
assessed or levied agaL~St or in respect of the Fund and all brokerage 
commissions incurred by the Fund shall be paid from the Fund. All other 
expenses incurred by the Trustee in connection with the admL~istration of this 
Trust, including fees for legal services rendered to the Trustee, the 
compensation of the Trustee to the extent not paid directly by the Grantor, 
and all other proper charges and disbursements of the Trustee shall be paid 
from the Fund. 

Section 10. Annual Valuation. The Trustee shall annually, at least 30 
days prior to the anniversary date of establishment of the Fur.d, furnish ~o 
the Grantor and to the appropriate EPA Regional Administrator a statement 
c~nfirming the value of the Trust. ~•Y securities in th2 Fund shall be valued 
at market value as of no more than 60 days prio~ to the anniversary date of 
establishment of the fund. The failure of the Grantor to object in writing to 
the Trustee within.90 days after the statement has been furnished to the 
Grantor and ~he EPA Regional Administrator shall constitute a conclusively 
bL•ding assent by the Grantor, barring the Grantor from asserting any claim or 
liability against the Trustee with respect to matters disclosed in the 
statement. 

Section 11. Advice of Counsel. The Trustee may from time to time 
consult with counsel, who may be counsel to the Grantor, with respect to any 
question arisL~g as to the construction of this Agreement or any action to be 
taken hereunder. The Trustee shall be fully protected, to the extent 
permitted by law, in acting upon the advice of counsel. 
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ATTACHME~i III-3 (continued) 

REQUIRED WORDING FOR RCRA TRUST Fu~ AGREE~~i 
40 CFR 264.15l(a) 

Sec~ion lZ. Trus~ee Comoensation. The Trustee shall be entitled to 

reasonable compensation for its services as agreed upon in writing from time 

to time with the Grantor. 

Section 13. Suc~essor Trustee. Tne Trustee may resign or the Grantor 

may replace the Trustee, but such resignation or replacement shall not be 

effective until the Grantor has appointed a successor Trustee and this 

successor accepts the appointment. The successor trustee shall have the same 

powers and duties as those conferred upon the Trustee hereunder. Upon the 

successor trustee's acceptance of the appointment, the Trustee shall assign, 

transfer, and pay over to the successor trustee the funds and properties then 

cons~ituting the Fund. If for any reason the Grantor cannot Qr does not act 

in the event of the =esignation of the Trustee, the Trustee may apply to a . 

court of competent jurisdiction for the appointment of a successor trustee or 

for inst~~ctions. rae successor trustee shall specify the date on which it 

assumes administration of the trust in a writing sent to the Grantor, the ZPA 

Regional Administrator, and the present Trustee by certified mail 10 days 

before such change becomes effective. Any expenses incurred by the Trus~ee as 

a result of any of the acts contemplated by this Section shall be pa'id as 

provided in Section 9. 

Section 14. Instructions to the T~~stee. All orders, requests, and 

instructions by the Grantor to the T=ustee shall be in writing, signed by such 

persons as are designated in the attached Exhibit A or such other designees as 

the Grantor may designate by amendment to Exhibit A. The Trustee shall be 

fully protected in acting without inquiry in accordance with the Grantor's 

orders, requests, and instructions. All orders, requests, and instructions by 

the EPA Regional Administrator to the Trustee shall be ~ writing, signed by 

the EPA Regional Administrators of the Regions in which-the facilities are 

located, or their designees, and the Trustee shall act and shall be fully 

protected in acting in accordance with such orders, requests, and 
L~structions. The Trustee shall have the right to assume, in the absence of 

written notice to the contrary, that no event constituting a change or a 

te=mination of the authority of any person to act on behalf of tne Grantor or 

~PA hereunder has occurred. T:•e Trustee shall have no duty. to act in t~e 

absence of such orders, requests, and instructions from the Granter and/or 

EPA, except as provided for hereL~. 

Section 15. Notice of Nonoavment. Tne Trustee shall notify the Grantor 

and the appropriate EPA Regional Administrator, by certified mail within 10 

days following the expiration of the 30-day period after the anniversary of 

t~e establishment of the Trust, if no payment is received from the Grantor 
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ATTACHME~7 III-3 (continued) 

REQCIRED WORDING FOR RCRA TRCST FG~ AGREEME~7 
40 CFR 264.15l(a) 

during chac period. Afcer the pay-in period is compleced, the Trustee shall 
not be required ~o send a notice of nonpayment. 

Section 16. Amendmenc of Agreement. This Agreement may be amended by 
an instrumenc in wricing executed by the Grantor, che Trustee, and the 
appropriace EPA Regional Administracor, .or by the Trustee and the appropriate 
EPA Regional Administracor if the Grantor ceases to exist. 

Section li. Irrevocabilicv and Termination. Subjecc co the r~gnt of 
the parcies co amend chis Agreement as provided in Section 16, this Trusc 
shall be irrevocable and shall continue until terminated at the written 
agreement of the Grantor, the Trustee, and the EPA Regional Administrator, or 
by the Trustee and the EPA Regional Administrator, if the Grantor ceases to 
exisc. Upon term~~ation of the Trust, all rema~~ing trust propercy, less 
final trust administration expenses, shall be delivered to the Grantor. 

Section 18 .. Imrnunitv ~~d Indemnificacion. The Truscee shall not incur 
personal liability of any nature in connection with any act or omission, made 
in good faith, in the adminiscration of this Trusc, or in carrying out any 
directions by the Grantor or the EPA Regional AdmL~iscrator issued in 
accordance with chis Agreement. The Trustee shall be indemnified and saved 
harmless by the Grantor or from the trust Fund, or both, from and againsc any 
personal liability to whic~ the Trustee may be subjected by reason of any ace 
or conduct in its official capacity, including all expenses reasonably -
incurred L~ its defense in the event the Grantor fails to provide such defense. 

Section 19. Choice of Law. This Agreement shall be administered, 
conscrued, and enforced according to the laws of the State of [~sere name of 
State]. 

Section 20. Interoretacion. As used in this Agreement, words in the 
singular include the plural and words in che plural include the singular. The 
descriptive headings for each Section of this Agreemenc shall not affect the 
interpretation or the legal efficacy of this Agreement. 

IN WI~~SS w~REOF·che parcies have caused this Agreement to be executed 
by their respective officers duly auchorized and their corporace seals co be 
hereunto affixed and attested as of the date first above written. The parties 
below ce=tify that the wording of this Agreement is identical to the wo=ding 



ATTACH}~~1 III-3 (con~inued) 

REQUIRED WORDING FOR RCRA TIU:ST FCND AGREEHE~1 
40 CFR 264.15l(a) 

specified in 40 CFR 264.151(a)(l) as such regulations were constituted on the 

date first above written. 

(Signature of Grantor] 

[Title] 

At'test: 

[Title] 

[Seal] 
(Signature of irustee] 

Attest: 

[Title] 

(Seal] 
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ATTACHMENT III-3 (con~inued) 

S&~PLE CERTIFICATION OF ACKNOWLEDGMENT 
FOR RCRA TRUST Fu0ID AGREE~ENT 

(FROM 40 CFR 264.1-Sl(a), E~1PHASIS ADDED) 

The followL~g is an example of the cer~if~cation of acknowledgment which 
mus~ accompany the trust agreement for a trust fund as specified in 
§§264.143(a) and 264.145(a) or §§265.143(a) or 265.145(a) of this chap~er. 
State reouirements may differ on the prooer content of this acknowledgment. 

State of 

County of 

On this (date], before me personally came [ow~er or operator] to me known, 
who, being by me duly sworn, did depose and say that she/he resides at 
(address], that she/he is (title] of [corporation], the corporation ·described 
in arid which executed the above instr~ent; that she/he knows the seal of said 
corporation; that the seal affixed to such instrument is such corporate seal; 
that it was so affixed by order of the Board of Directors of said corpora~ion, 
~•d that she/he signed her/his name thereto by like order. 

(Signature of Notary Public] 



ATTACHME~ II!~3 (con~inued) 

SAMPLE SCHEDULE A 

This Agreemen~ demons~ra~es financial assurance for :he following cos~ 

es~ima~e(s) for ~he following facility(ies): 

U.S. Environmental 
Protection Agency 

Ided~ificai:ion 
Number of Facility 

Name of 
Facility 

East Minor 
Fa.cilit:y 

Address 
of Fa.cili~y 

42 Main Street 
Los Tunas, 
California 90006 

Cost Estima~es for 
~'hich Financial 
Assurance Being 

Demons~rat:ed 

bv This Agreement 

Closure 
Pos~-

s 110,000 

Closure S 62,000 
Total Sli2,000 

The cos~ estimates listed here were last adjusted on July l, 1982. 



III-30 

ATTAC~~~7 III-3 (continued) 

S~~PLE SCHEDULE B 

The Fund is established initially as consisting of th~ following proper~y: 

517,200 (seventeen thousand, two hundred dollars), as 
evidenced by Midtown National Bank Cashier's Check Number 
14,282, dated August 1, 1982. 
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ATIAC:FlliENT III -4 

SAl'fPLE CALCULATIONS OF REQC'IRED PA'fflE:\TTS I~'TO RCR~Il; TRUST Fu'"ND 

This a~~achrner.~ shows ~ow ~he firs~ two required payments in~o a ~rust 

fund are calcula~ed for three sample facilities. Note ~hat all calcula~ions, 

~rust fund values, and inflation factors are hypothetical. 

Exam"Cle l 

Assumotions: 

(1) The facility has interim status. 

(2) The trust fund is designed to cover bo~h closure and post-closure 

care. 

(3) The closure plan estimates tha~ the remaL~ing opera~ing life of 

the facility is 10 years. 

(4) The ~otal current closure and post-closure cos~ estimates is 

$150,000. 

(5) The infla~ion factor durL~g the first year is 1.10. 

Calculations: 

All payments are calculated using the formula: 

Where 

CE is the current cost estimate 
CV is the curren~ value of the trust fund, and 

Y is the number of years remaining L~ the pay-in period. 

For the first payment here, 

CE $150,000 
CV = 0 (No payments into the trust fund have yet been made.) 

Y = 10 (The pay-in period for L~terim status facilities 

is the shorter of 20 years or the remaining 
operating life of the facility.) 
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ATTACHMENT III-4 (continued)-

SAHPLE CALCULATIONS OF REQUIRED PAYMENTS I~'TO RCRA TRUST FU~"D 

Thus, the first payment is 

CE-CV 
y 

= 5150,000-0 
10 

= 515,000 

The second payment calculation requires the value of the crust fund 
after one year. Assume the trustee valued the investments and other assets 
comprising the trust at $16,500 (the value of the trust fund has increased 
because the fund has been invested for one year). The values for the second 
payment calculation are therefore: 

CE = $150,000 x 1.10 (1.10 is the inflation factor.) 
cv = 516,500 

Y = 9 (One year has passed in the pay·L~ period.) 

The second payment required is: 

Exam'Ole 2 

Assum'Otions: 

CE-CV = 
y 

5165,000-16,500 = 
9 

(1) The facility_ has interim status. 

(2) The trust fund covers closure only. 

$16,500. 

(3) The remaining operating life is 25 years. 

(4) The current closure c~st estimate is $80,000. 

(5) The L~flation factor during the first year is 1.15. 

Calculations: 

For the first payment, 

CE = $80,000 
cv = 0 

Y = 20 (20 years is shorter than the remaining operating life) 
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ATTAC~ENT III-4 (continued) 

SA!-1PLE CALCULATIONS OF REQUIRED PAYMENTS INTO RCRA TRUST FD~1l 

The first payment is: 

= sao,ooo-o 
20 

= $4,000 

To compute the second payment, assume that the value of the trust is 
only $3,130 after the first year (the trust's investments were not very 
successful). The second payment can be calculated as follows: 

and 

Exam'Cle 3 

CE = 80,000 x 1.15 = $92,000 
cv = $3' 1.50 

y = 19 

= S92,000·S3,l50 
19 

Assum'Ctions: 

(l) The facili~y has a 10-year permit. 

= $4,6i6 

(2) The trust fund covers bot:h closure and post-closure 

(3) The remaining operating life of the facility is 

(4) The total current cost-estimate is $120,000. 

(5) The inflation factor for the first year is 1.12. 

Calculations: 

For the first payment, 

CE = 120,000 
cv = 0 

y = 10 

CE-CV 
y 

= Sl20.000·0 = 
10 

$12,000 

15 

care. 

years. 
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ATTACHMENT III-~ (continued) 

SAMPLE CALCULATIONS OF REQUIRED PAYMENTS INTO RC~~ TRUST FCND 

For the second payment, assume that the trust fund is worth $12,600. The 
second payment can be calculated: 

Examnle 4 

CE = $120,000 x 1.12 = $134,400 
cv = $12,600 

y = 9 

= S134,~00·S12,600 
9 

Assunrctions: 

= $13,533 

( 1) In year 1, the facility has interim status·. 

(2) By year 2, the facility obtains general status with a 10-year 
permit. 

(3) The trust fund covers both closure and post-closure care. 

(4) The remaining operating life of the facility is 15 years. 

(5) The total current cost-estimate is $150,000. 

(6) The inflation factor duri.."'lg the first year is 1. 11. 

Calculations: 

For the first payment, 

CE = 5150,000 
cv = 0 

y = 15 

T.•us the first payment is: 

CE-CV = 5150,000-0 = $10,000 
y 15 
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ATIACHMENT III·t. (continued) 

Sk~PLE CALCULATIONS OF ~EQUIRED PA~~7S I~~O RCP~ TRUST FUN~ 

In the second year, the .facility is in general status, and a new pay-in 
period will apply. The pay-in period is equal to the shorter of the rema~n~ng 
operatL~g life of the facility or the term of the initial permit. The 
remaining operating life is equal to 14 years, while the permit term is 10 
years; thus, the new pay-in period is 10 years. 

To compute the second payment, assume that the trust fund is now valued at 
$10,800. The second payment can be calculated as follows: 

CE = $150,000 X 1.11 = $166,500 
cv = $10,800 

y = 10 

and = Sl66,500~Sl0,800 = 
10 

s !.5 ,570 



:·; 
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IV. ,zsTAB,LISHING FINANCIAL RESPONSIBILITY USI:-IG SUR"STY BONDS 

A. INTRODGCTION 

This chapter describes how owners or operators can ful.:i.:.l ::~e.:..r RCR..~ 

financial requirements using St~!Y BONDS. Surety bonds are common in 

business when one party, in order to protect itself L~ a transaction, insists 

that another party obtain such a bond. Only RCRA surety bonds are discussed 

here, however. A surety bond is a contract which an owner or operator 

(sometimes called the PRINCIPAL) can enter into with a qualified surety 

company (called the SURETY). Under this contract, t:he surety guarantees to 

EPA (sometimes called the OBLIGEE) that the closure and/or post-closure 

obligations of the owner or operator will be fulfilled. Of course, the owner 

or operator must pay the surety for this guarantee, because the surety will be 

liable for these obligations should the owner or operator fail to fulfill them. 

The RCRA regulations allow two types of surety bonds, FI~&~CIAL GG~~~E 

BONDS and PERFO~UU~CE BONDS, although this latter type of bond can be used 

only at permitted facilities and can not be combined with other financial 

assur~~ce mech~~isms. Financial guarantee bonds, as ~he name implies, s~mply 

assure EPA that:, if the owner or operator fails to fund -:he ST.:\N"DBY TRUST FU~"D 

or provide appropria:te alt:ernative financial assurance for closure and/or 

post-closure care, the surety will fund the standby trust fund up to a stated 

amount. Performance bonds, on the other hand, may be carried out either by 

paying for or actually providing closure and/or post-closure care. Both types 

of bonds limit ::he liabilit:y of the surety to the face amount: of the bond, 

called the PE~AL Su~. As cost estimat:es increase, this penal sum may be 

increased upon agreement of the owner or operator and the surety. The bond 

may provide, by way of an optional RIDER, that the penal sum can be increased 

up to 20 percent in any year, without a new agreement between the parties. 

EPA expects, on the basis of information received from s~reties, that very 

few sureties will be·willing to write surety bonds, at least L~itially, and 

that many of those sureties that. will writ·e them will do so only for the.ir 

largest, most creditworthy clients. The long-term nature of the obligation 

guaranteed, the requirement that the surety pay the penal sum in the event the 

surety attempts to cancel the bond ~~d the owner cannot obtain alter~ate 

assurance, and the unfamiliarity of sureties with the hazardous waste industry 

all make these bonds unattractive to sureties. Severtheless, owners ~~d 

operators have asked that surety bonds be allowed as a fL~ancial assur~~ce 

mechanism. EPA believes that, in the future, the availability of RCR..<\ .surety 

bonds may increase as more facilities are permitted,· especially in instances 

where remaining facility life is relatively brief and the time of closure is 

highly predictable. 
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The regula~ions per~aL~ing to RCRA surety_bonds are as follows: 

EXHIBIT IV-1 

RCRA St~TY BOND REGu~TIONS 

Topic 

Closure Bond 
• Financial Guarantee Bond 
• Pert"ormance Bond 

Post-Closure Bond 
• Financial Guaran~ee Bond 
• Performance Bond 

Wording of Bonds 
• Financial Guarantee Bond 

(closure and/or 
pos-caclosure) 

• Performance Bond 
(closure and/or 
pos~·closure) 

Interim Status 

40 CFR §265.143(b) 
NA 

40 CFR §265.145(b) 
NA 

40 CFR §264.15l(b) 

NA 

Source: Title 40, Code of Federal Regulations (CFR). 

NA: Not applicable. 

Permitted Facili:ies 

40 CFR §264.143(b) 
40 CFR §264.143(c) 

"-0 CFR §264.145(b) 
'-0 CFR §2.64 .145 (c) 

40 CFR §264.15l(b) 

"-0 CFR §264. 151 (c) 
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B. RCR..<\ Su'RETI BOND .REQUIREHE~'TS 

This sec~ion describes che responsibilities of owners or cperacors in 
fulfilling the surety bond requirements established under RCRA. Except for 
the last par~ of chis section dealing with per.nitced facilities, the 
discussion here covers only financial guarantee bonds, since they are the only 
cype of bond allowed at interim sta~us facilities. Apart from che f~w 
differences noted in the last section, the requirements for financial 
guarantee bonds also apply to performance bonds. A checklist of the 
responsibilities of ·owne'rs or opera:t:ors appears as Attachment IV-1 at the end 
of chis chapter. 

INITIAL RESPONSIBILITIES OF THE OWNER OR OPERATOR 

l. Qualifications .for Surety Com"Oany. An owner or operator wishing to 
use a surety bond to fulfill its RCRA closure and/or post-closure requirements 
must enter into a contract with a qualified surety. Qualified sureties are 
those lisced by the U.S. Department of the Treasury in its CIRCtJLA.l\ 570, which 
is published annually on approximacely July 1 and updated periodically in che 
Federal Register. To.obtain the most up-to-date information, ow~ers or 
operators can contact the Audit Staff of the Department of the Treasury 
(telephone number: (202) 634c5010). Care should be used in consulti~g 
Circular 570 since many sureties have similar names. 

Circular 570 also lists the maximum amount which each surety can guarantee 
in one.bond, called the UNDER\.,'RIT!NG LIMITATION. A surety ::nay only issue a 
surety bond exceeding this amount when it brings anocher company into the 
surety agreement: co help share tZl.e risk. Even several sureties acting 
together may not exceed the total of their ~dividual underwriting 
limitations, however. Finally, Circular 5i0 lists the states in which each 
qualified surety is licensed to enter into a surety bond; a RCR.<\ surety bond 
must be signed in one of those states. 

In addition, owners or operators must also identify a fL~ancial 
institution qualified to establish a. STANDBY TRCST F\.J!'l"D (discussed below). 
Tne qualifications of trustee institutions are described in Section B.l of 
Chapter III. · 

2. Wording and Amount of Assurance. 
bonds is specified in the regulations and 
surety must certify that the bond matches 
shown in Attachments IV-3 and IV-4 at the 

The wording required for surety 
both the ow~er or operator and che 
this wording exactly. 
end of chis chapte;. 

The bonds are 
The penal sum 

of a RCRA surety bond, together with any amo~~t being assured by other 
mechanisms (see Section B of Chapter II for information on combinations of 
mechanisms), must be in an amo~~t at least equal to the current closure and 
post-closure cost estimates. 
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The owner or opera~or mus~ also es~ablish a s~andby crus~ fundl ~o 
accompany each RCRA surety bond. The moneys necessa=Y ~o-pay for closure 
and/or pos~-closure care will be disbursed from chis fund. The fund is often 
initially es~ablished with a NOMINAL SUM, and mus~ be funded in an amount 
equal ~o ~he penal sum of ~he bond before the begL~ing of final closure of 
~he facili~y or within 15 days ~f~er an order by the Regional Adminis~racor or 
a U.S. cour-t to begin closure (See Attachment IV-3). Any paymencs made under 
the bond will be deposited by the surety directly in~o the standby trust f~~d 
in accordance with ins~ructions from the Regional Administrator. A standby 
trust fund is not to be confused with an ordinary RCRA ~ruse fund (described 
in Chap~er III), although a standby trust is subject co the same requirements 
excep-c that: 

(a) annual payments into the standby trust fund are not 
required (only the nominal initial payment mentioned 
above is usually made); 

(b) Schedule A of the trust agreement need no-c be updated; 

(c) Ar~ual valuations by the trustee are no-c required; and 

(d) The ~rustee need not send no~ices of nonpayment. 

A standby trust fund is also required with a le-cter of credit. The standby 
cruse fund is not a financial assurance mechanism under RCRA, it merely 
facilitates drawing on surety bonds and letters of credit: cha-c are used as 
financial assurance. The standby crust fund must be worded exactly as 
required for trust funds. See Attachment III-3 and discussion in Section 8.2 
of Chapter III. 

3. Ob-caining a Suretv Bond. The first seep an owner or opera-cor should 
cake in approaching a broker or agent for a surety company is co check cha-c 
the broker or agen-c is authorized by a qualified sure-cy to issue RCRA bends in 
the amount desired. (The o~~er or operator can check the qualifications of 
sureties in CIRCL~ 570, as discussed above.) Sureties give brokers and. 
agents authority to sell surety bonds for them in a written document called a 
?Ow~R OF ATTORNEY. If the owner or operator has any doubt about the authority 
of the broker to act on the sure~y' s behalf, co issue ,RCR..~ bonds, or co issue 
bonds in the amount needed, he should ask for a copy of the po~er of a-ccorney. 

1Even if a combination of fL'la.'lcial assurance mecha--riisms is used, only 
one crust fund is necessary. If an owrier or operator uses a cruse fund 
t:ogecher with a surety bond, the cruse fund may be used as the standby cruse 
fund. If a financial guarantee bond and letter of credit are both used, one 
s~andby trus~ fund is sufficient. Remember, however, tha~ a pe=fo=~ance bend 
may not be used in combL'la~ion with ocher mechanisms. 
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The broker or agent it.iill undoubtedly ask for detailed i..'1.formation on <:he 

facility and the owner or operator applying for the surety bond. This 

information may include any of the financial and operat:ing data listed and the 

facility visic mentioned in Section D of Chapter II. 

Once the broker or agent evaluates this information, he will be able to 

tell che owner or operator if a surety bond can be issued and if so, on what 

terms. The terms may include not only the premiums required but also a 

reauirement that the owner or operator provide a certain amount of COLLATERAL 

to ·reduce the surety's risk. Even if collateral is not required, the surety 

may be willing to lower its premiums if collateral is provided voluntarily. 

The owner or operator will probably also want the optional rider that is 

permitted by the regulations. This could save it from having to renegotiate a 

new surety bond each year that cost estimates increase. 

4. Submission of Documents to EPA. To complete the surety bond, both 

the surety and the owner or operator will have to sign it; someone properly 

authorized to act on the behalf of either or both parties may sign instead. 

The cwner or operator must then submit the surety bond and an ORIGINALLY 

SIGN~D DUPLICATE of the standby trust agreement to the Regional Administrator 

before the effective date of the regulations. 

SwBSEQu~~7 RESPONSIBILITIES OF THE OWN~R OR OPERATOR 

5. Updating Coverage. During the opera~~~g life of che facili~y, when 

closure or posteclosure cost: esti.ma:t:es. are adjust:ed due to in.fla.tion or new 

es-=ima.tes a.:'e prepared because of a char.ge in closure and/or pos~-closure 

pl~~s, the owner or opera~or is responsible for ensuring ei~her that the 

bond's penal amoun~ is increased sufficiently or that ocher financial 
assurance is given. This must be done~~and evidence of_the increase in ~he 

penal sum submitted to the Regional Administrator--within 60 days after the 

L~crease in cost estimates. Further L~creases L~ fin~~cial assurance are not 

required after closure. 

Tne bond. may (but is not required to) provide for an optional RIDER to 

permit increase in the penal sum by up to 20% per year. This rider allo~;o;·.s an. 

owner or operator to increase the amount of its coverage wichout having to 

renegotiate for additional surety bond coverage each time the closure or 

post-closure cost estimates increase. If there is no rider or the rider is 

not sufficiently large, the owner or operator may nevertheless agree with the 

surety to L~crease the face amount. Alternatively, the owner or operator may 

obtain another financial responsibility instrument to cover the i~crease 

(combinations of instruments coverL~g one facility are discussed in Section B 

.of Chapter II). 

The regulations provide that the owner or operator may apply to the 

Regional Administrator for a decrease in the amount of bond coverage if the 

cost estimates decrease. The Regional Administrator will probably require 
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suppor~ing documentation such as the closure and/or post-closure plan~ and 
cost estimates in order to respond to a reques~ to decrease coverage. This is 
further described L"l Section E .1 of Chapter II. 

6. MaL"l.taining Assur~•ce. The owner or operator is required to obtain 
alternative financial responsibility assurance within 60 days after bankruptcy 
of the surety or the removal of the surety's name from Circular 570. 

In addition, assurance must be maintained until ownership of or operating 
=esponsibility for the facility changes, and the new owner or operator has met 
the applicable financial responsibility requirements. 

Finally, the owner or operator may substitute an alternate mechanism of 
financial assurance so long as there is no lapse in coverages. See Section 
E.4 of Chapter II. 

7. Cancellation of the Suretv Bond bv the Issuer. The surety company 
may also cancel the bond. In order to exercise this right, a surety company 
must send notices of cancellation co both the ow~er or operator and the 
Regional Administrator. Cancellation may not occur during the 120 days 
beginning on the date of receipt o·f these notices. The ow-ners or operator 
will have 90 days to provide alternate financial assurance and octaL~ written 
approval from the Regional Administrator of the new assur~~ce. See Section 
E.3 of Chapter II. If the owner or operator fails to provide this assurance 
and obtain such approval within the 90 days, the Regional Administrator will 
direct the surety to pay the penal sum into the st~~dby trust. 

8. Dra~L~g on Funds for Closure and Post-Closure. Financial guarantee 
bonds are designed to guarantee that funds will be available to pay for 
closure and post-closure care. Tnus, if the owner or operator does not 
fulfill its obligation to fund the standby crust fund in-the amount of the 
penal sum or to ootain alternative financial assurance when required, the 
surety will be responsible for funding the standby trust fund. Specifically, 
the surety will be required to pay the penal sum of the bond L~to the standby 
trust in these circumstances: 

a. The owner or operator has failed to fund the standby 
trust fund in the amount of the cost estimate for 
closure and/or post-closure care before the begL~"lL~g 
of final closure of the facility; 

b. The Regional Administrator or a cour~ has ordered 
closure to begin and the owner or operat~r has not 
funded the standby trust within 13 days; or 

c. The surety has sent notice of cancellation of the bond 
and the owner or operator has not obtained alternate 
financial assurance within 90 days. 
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If the owner or opera~or properly funds the s~andby trust fund or 

i:rthen;ise fulfills its obligations under che regula:::ions, funds will not be 

draw~ from the sure~y bond. 

9. Termination of Bond. The owner or operator should reques~ the 

approval of che Regional Administra~or to terminate the bond in two 

situations: (1) when alternate fir.ancial assur~ce has been substituted (see 

Sec~ion E.4 of Chapter II) and (2) when released from applicable RCRA 
requirements (see ·Section G of Chapter II). Upon receiving the Regional 

Adminis~rator's written consent, the owner or operator should forward a copy 

of it to surety along with a request that the bond be terminated. The surety 

bond can only be terminated with the written consent of the Regional 

Administrator. At the same time, ~he owner or operator should request the 

Regional Administrator to approve ~he termination of the standby trust fund 

unless the owner or operator is maintaining assurance with a letter of credit 

and without a trust fund. Procedures for terminating the standby trust fund 

are iden~ical to the procedures for terminating trust funds, discussed in 

Section B. 9 of Chapter II. 

PER~ITTED FACILITIES 

There are only a few differences between interim status and permitted 

facilities with respect to financial assurance through surety bonds. The main 

d~fference is the types of bonds allowed. Financial guar~~tee bonds may be 

used at bo~h in~erim s~atus and permi~~ed facilities and may be used in 

combL'1at:ion with ot:her financial assurance mechanisms; pe:-forma.nce bends, 

however, may be used only for permitted facilii~es, not: for those with interim 

status, and ~hey may not be used in combL~ation wi~h other financial assu:ance 

mechanisms. 

Performance bonds assure performance in accordance with closure and/or 

posteclosure plans and other permit requirements. Upon default by the owner 

o: ope:ator, a surety may fulfill its obliga~ions under such a bond by ei~he: 

securing performance in accordance with the plans 2! by depositing the penal 

sum into t:he sta~dby ~rus~. 

In many respects, performance bonds are like financial guarantee bonds, 

although there are some differences. The owner or operator may request a 

reduction in the penal sum of a performance bond in the same manner as for a 

f~•ancial guarantee bond. With a performance bond covering post-closure care, 

such a reques~ may even be made during the period of post-closure care. 

Performance bonds. sta~e that the surety will either have to perform 

closure and/or post-closure care (in accordance with (l) the permit 

requirements, (2) the plans, and (3) RCRA regulations) or pay the penal sum 

into the standby trust fund in the followL'1g circumstances: 
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a. The ow~er or operator fails to fulfill its closure 
and/or post-closure obligations, even though closure 
may occur sooner than expected or the requirements in 
the plans, regulations, and/or permit have changed; or 

b. The surety has sent notice of cancellation of the .bond 
and the owner or operator has not obtained alternate 
financial assurance within 90 days. 

The only other major difference between the surety bond·requirements for 
permitted facilities and those with interim status is that for new permitted 
facilities, the surety bond must be submitted to the Regional Adm~~istrator at 
least 60 days before the date on which hazardous waste is first received at 
the site and the bond must be effective before the date on which hazardous 
waste is first received. 

C. REGIONAL OFFICE RESPONSIBILITIES 

This section outlines the duties of the Regional Off;i.ce in reviewing 
surety bonds for RCRA financial assurance and ensuring satisfaction of 
requirements. A summary checklist appears in Attachment IV-2. 

REVIEWI~G INITIAL SUBMISSIONS 

l. Qualifications of Suretv and Broker or Agent. The first step that 
the Regional Administrator must take is to ensure that the surety is 
qualified. Circular 570 (?Ublished annually on approximately july l) must be 
reviewed to check that the surety is listed, is licensed to do business in the 
state L~ which the bond is signed, and has an under~riting limitation equal to 
or larger than the bond amount. Because many sureties have similar names, 
great care should be exercised in consulting Circular 570. The most recent 
information can- be obta~~ed by corttacting the Audit Staff of the Department of 
the Treasury (telephone number: (202) 634-5010). The bond amo~~t c~~ exceed 
the surety's under~riting limitation if the surety properly indicates that 
other sureties are sharing the risk. In particular, if the surety is using 
REINSUR&~CE, a Treasury reinsurance form must be submitted with the bond or 
within 45 days thereafter. If COSURETIES are being used, the origi~al bond 
must reflect that fact. In all cases, the Regional Adm~~istrator will w~~t to 
ensure that the total ~~derwriting limitation of all sureties involved is net 
exceeded. 

For each surety bond submitted, the Regional Administrator should request 
to see the broker or agent's POwER OF ATTO~~~y and review it ~o make cereaL~ 
that the broker or agent has authority to act for the surety on this type of 
bend (hazardous waste) and in the amount of the bond. 

The qualifications of the trustee institution for the st&~dby trust fund 
must also be verified. The qualifications required are the same as for the 
RCRA -:rust fund. See Sec-:ion C. l of Chapter II I for procedures. 
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2. Conformicv co Other Reouirements. For int:erim scacus facilit: es, 'Che 

financial guara.ncee bond must establish financial assurance by the ef active 

date of the financial responsibility regulations. For permitt:ed faci ities, 

the effec.cive dace of the bond must be no later chan t:he date that hazardous 

waste is first received at the site and the bond must be submitted to the 

Regional Administrator at least 60 days before that date. In eit:her case, t:he 

wording of t:he surecy bond must be identical to that specified in the 

regulations and signed by 'Che appropriate parties. It must also be 

accompanied by an originally signed duplicate of the standby crust: agreement 

(See Section B, Part 2 of this chapter). The penal sum of the bond must at 

leas<: equal the closure and/or post-closure cos<: estimates unless addicional 

assurance has been properly submitted. 

3. Recordkee~ing and Tracking Systems. As surety bonds and standby 

trust agreements are received, relevant information should be recorded 

including t:he name, address, and EPA Identification Number of the covered 

facilities; the name of the surety, bond number, and trustee; amount of 

coverage for each facility and the effective date; and information 

verification procedures performed. Automatic data processing systems can be 

used for this. A list of surety bonds in effect should be kept· not only under 

the owner or operator's name, but also under the name of each surety company 

~~d t:rust:ee instit:ut:ion so tha~, in case of bankrup~cy or ineligibili~y or 

ocher reasons, it will be easy to determine which owners or operators need to 

obtain fL~ancial assurance elsehwere. This system can be used to keep track 

of mergers and changes in the names of sureties. 

SUBSEOC~~~ RESPONSIBILITIES 

4. U~dating Suretv Bonds. As cost estimates for closure and 

pose-closure care are adjusted annually for inflation or revised based on new 

plaFs, the Regional Administrator has several casks. First, the Regional 

Administ:rat:or will need to check that increases in cost estimaces are covered 

w!.thin 60 days by increases in the ?enal sum of surecy bonds or by ot:her added 

financial assurance and t:hac ow~ers and operat:ors have submitted evidence of 

any increases in.the penal sum. Au~omaced data processir.g can be used to 

assist in this task. Se~ Chapt:er II, Sec~ion I. 

Second, while increases in coverage are mandat:ory when cos'C estimates 

increase during the operating life of the facility, decreases in coverage are 

not r~quired when cost estimat:es decrease. The Regional A~~inistrator should 

allow-the amount of a performance bond for post-closure care co be decreased 

a£t:er the facility is closed only if the owner or operator demonst:rat:es that: 

t:he amount of the bond exceeds t:he remaining cost of post-closure care. 

Future inflation rates are uncert:ain and cost estimates are not: subject to 

increase due to inflation aft:er closure. See Section E·of Chapter II for a 

more de"Cailed discussion. 
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S. ~aL~~aining Assurance. Regional Administra~ors will have co main~ain 
up-to-da~e lis~s of what sureties are currently listed on Circular 570, the 
sca~es where they are licensed, and what their unde:writing limi~acions are. 
One person in the office should be made responsible for regularly updating 
informacion on qualifying sureties based on the notices regarding sureties 
sent by EPA headquarters. In addition, a list of surety bonds in effect must 
be kept on the HWDMS not only under the owner or operator's name, but also 
under each surety's name so chat in the case of bankruptcy or ocher reason for 
a financial institution failing to continue to qualify under the RCRA 
regulations, it is easy co determine which owners or operators need to obtain 
financial assurance elsewhere. This system could also be used to keep track 
of mergers and changes in the names of sureties. Automated data ~recessing 
can be used to assist these efforts and can be particularly useful in helping 
the Regional Administrator assure that alternative assurance is obtained 
within 60 days after the surety becomes bankrupt or otherwise ceases to 
qualify. See Section I of Chapter II. 

In the event of transfer of ownership or operation of a facility, the 
Regional Administrator should verify that assurance maintained until the new 
owner or operator satisfies the financial requirements. 

The Regional Administrator should approve requests to use alternate 
assurance mechanisms if no lapse in coverage will result. 

6. Cancellation of the Suretv Bond bv the Is.suer. Surecies may not 
cancel RCRA surety bonds ~~til after they send notice of cancellation to oath 
the owner or operator and che Regional Administrator. Cancellation may not 
occur during che 120 days begir~ing on the date of receipt of these notices. 
The Regional Administrator will have to ensure that owners or operators obtain 
acceptable alce=nacive means of financial assurance within 90 days after 
receipt of these notices. Cancellacion will only be allowed if the owner or 
operator provides ocher financial assurance withL~ this period. If it is not 
obtained, the surety must fulfill its obligations under the bond. 

Upon receipt of a nocice from a surety, Regional Office staff should 
contacc the owner or operaco·r to determine (l) the dace it received the notice 
from the insurer and (2) its plans to provide alternate assurance or fund the 
standby trust fund. Both pieces of L~formation will be essential for 
decermining the nature and timing of fucure agency action. 

7, Dra-w·ing on -:he Suracv Bond. The Regional AdmL~iscra-cor will have t:o 
make demand upon the sura-cy co fulfill" its obliga.cions under a financial 
guarantee bond when: 

a. The owner or operator has failed -co fund the standby 
crust fund i.!1 the ·amount of the cost escimace for 
closure and/or pos-e-closure care before the beginning 
of final closure of the facili-cy; 
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b. The Regional Administrator or a court has ordered 
closure to begin and t~e ow~er or operator has not 
funded the standby trust within 15 days; or 

c. The surety has sent notice of cancellation of the bond 

and the owner or operator has not obtained alternate 

financial assurance within 90 days. 

If possible, the Regional Administrator should notify the trustee of ~he 

standby ~rust in advance of expected payments into the trust. Payments out of 

the standby t::ust will be made as specified in Section C .5 of Chapter HI on 

trust funds. 

8. Reauests to Terminate the Surety Bond. The Regional Administrator 

may consent to the termination of the surety bond only (1) if alternate 

assurance is substituted (see Section E.4 of Chapter II) or (2) if the owner 

or operator is released from applicable RCRA financial requirements (see 

Section G of Chapter II). Consent must be in writing and may accompany the 

Regional Administrator's letter releasing the owner or operator from closure 

or post-closure financial assurance requirements. 

At the same time, the Regional Administrator may consent to the 

termination of the standby trust fund unless the ow~er or operator is 

mai.;1taining assurance with a let"t:er of credi1: and withou~ a trust fund. 

Proced~res for terminating th~ standby trust fund are identical to the 

procedures for terminating trust funds, discussed in Section B.9 of ~hapter 

III. 

?E~~ITT!D FACILITIES 

The 'two major differences between facilities with permits and with interim 

status are (1) performance bonds are allowed for permit'ted facili'ties and (2) 

sure1:y bond for a new permil:ted facili'ty musl: be submi't~ed :o che Regional 

Adminiscrator at least 60 days before the date on which hazardous wasce is 

first received at the site and must be effective before :he date on which 

hazardous waste is first received. Of course, performance bonds are 

significantly different than financial guarantee bonds as explained in Section 

B of this chapter. First of all, performance bonds may not be used together 

with other financial assurance mechanisms co cover one cost estimate. Second, 

a surety may fulfill its obligations under a performance bond ei1:her by 

securing performance in accordance with che plans 2! by deposicing the penal 

sum into 'the standby trus't fund. Tne surety will have to fulfill its 

obligacions in the followL•g circumstances: 

a. The owner or operator fails to fulfill its closure 
and/or pose-closure obligations, even though closure 
may occur sooner than expecced or the requirements in 

the plans, regula1:ions, and/or permit have changed; or 
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b. The sure~y has sent notice of cancellation of the bond 
and the owner or operator has not obtained alterna~e 
financial assurance within 90 days. 

Finally, with a financial guarantee bond, the Regional Administra~or can 
easily determine whe~her the sure~y has fulfilled its obligations -- the 
surety has either funded the s~andby trust or it has not. With a performance 
bond, th.e Regional Adminis-crator' s task. is not so easy if the surety 
under-cakes performacce instead of funding the standby trust. The Regional 
Administrator will need to oversee the surety's performance in such cases; EPA 
Headquarters guidance will be available for such purposes on a case-by-case 
basis. 

D. SotJRCES OF FURnrER INFORMATION 

Circular 570 (the June 30, 1981, version is at 46 Federal Register 
33962), its updates available through ~he audit staff of the U.S. Depar-cmen~ 
of Treasury (telephone number: (202) 634-5010), and the Treasury Departmen~ 
lis~s of sure~ies with de~eriorating fL11ancial conditions are vital sources of 
information that all Regional Offices should have. 

Another, more technical, document is Circular 297 of ~he Treasury 
Department chat contains the Treasury regulations governL'lg sureties doing 
business with the United States. These regulations were promulgated pursuant 
to Title 6 of the U.S. Code, Sections 6-13. They could be useful to answer 
specific questions that may arise concerning sureties. 

~ational trade associa-cions are an additional source of information. 
~ajar organizations concerned with surety bonds are: 

1. National Assqciation of Surety Bond Producers 
5454 wisconsin Avenue 
Suite 1625 
Chevy Chase, Maryland 20015 
(301) 986-4166 

Trade association of surety bond agents. 

2. Surety Association of America 
100 wood Avenue, South 
Iselin, New Jersey 08830 
(201) 494-7600 

Trade associa~ion of surety companies. 



3. Na~ional Association of Insurance Commissioners 
350 Bishops Way 
Brookfield, Wisconsin 53005 
(414) 784-9540 

Organization of state insurance commissioners, who 
are responsible for the state =egulation of surety 
companies and their agents. 
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ATIACHMENT IV-1 

RCRA SuKETY BON~ CHECKLIST FOR Ow~RS OR OPERATORS 

Seek out an agent or a ~raker of a qualified surety, namely, a 
surety that is listed on Circular 570, is licensed to transact 
business in the state, and ~hose under~riting limit is sufficient 
(either alone or acting with other sureties) to cover the cost 
estimates for ~hich assurance is sought. 

Identify a qualified trustee institution. 

Obtain the right type of bond--only financial guarantee bends 
are acceptable for interim status sites, ~hile both financial 
guarantee bonds or performance bonds are allowed at permitted 
facilities. 

Check that the penal sum is correct and that the ~ording of the 
agreement is identical to the ~ording in the regulations. 

Establish a standby trust worded exactly as required by the 
regulations. 

If there is any doubt about the agent's or broker's authority to 
act for a qualified surety, check the agent or broker's pc~er of 
attorney to· -ensure that the agent or broker has au!:hority to act 
on behalf of.the surety, to issue RCRA surety bonds, and to issue 
surety bonds in the amount needed. 

For interim status facilities, sign the bend and standby trust 
papers, L'lc.luding Schedules A and B and the ce-rtification of 
acknowledgment, and submit them to the Regional Administrator by 
the effective date of the regulations. 

For new permitted facilities,· -che bond must be submi-cted to che 
Regional Administra-cor at least 60 days before the date on which 
hazardous waste is first received a-c the site ~•d the bond must 
be effective before the date on ~hich hazardous waste is first 
received. 

*The numbers correspond to ~he paragraphs in Section B. 
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ATTACHME~7 IV-1 (con~inued) 

RCRA SURETY BOND CHECKLIST FOR O~~~RS OR OPE~~TORS 

Wi~hin 60 days af~er cost es~ima~es increase, ob~ain addi~ional 
coverage or an al~erna~ive me~hod of assurance and submit 
evidence to the Regional Administra~or of ~he increase in 
coverage. 

When cost estima~es decrease, apply ~o the Regional 
Adminis:ra~or for a decrease in coverage. 

Wi~hin 60 days of bankrup~cy of the sure~y or the sure~y ceasL•g 
to be listed in Circular 570, ob~aL• alterna~ive coverage and 
inform the Regional Adminis~ra~or. 

Ob~ain alternative assurance within 90 days after receipt by 
both ~he owner or operatpr and the Regional Administrator of 
notice of cancellation. 

To avoid having funds drawn from the sure~y bond, either fund 
the standby trust fund (before the beginning of final closure or 
within 15 days after an order to begin closure) or obtain 
al~ernative financial assurance within 90 days after receipt of 
notice of cancellation from the surety. 

Reques~ approval to terminate the bond (1) when alternate 
assurance is substitu~ed, and (2) when released from closure or 
post-closure financ-ial assurance requirements by ~he Regional 

Administrator. 

* T.~e numbers correspond to the paragraphs in Section B. 
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ATIACHMENT IV-2 

RCRA SURETY BOND CHECKLIST FOR REGIONAL OFFICES 

The Regional Adminiscra-cor mus-e ensure that: 

Paragraph 
Number * 

(1)-

II 

II 

(2) 

II 

II 

" 

II 

" 

(3) 

A-c a minimum, the surety is lis-ced in Circular 5i0, is licensed 
in -che sta-ce, and has a sufficiently large underwri-cing 
limitation (or shares the risk with other sureties or reinsurers 
and the combined underwriting limitation is not exceeded). 

The broker or agent's power of attorney is reviewed to be 
certain that the broker or agent is authorized by the sure-cy to 
issue RCRA bonds in the amount needed. 

The trus-tee institution for the standby trust is qualified. 

For in-cerim sca"Cus facilities, the bond is received and 
effeccive by the effeccive dace of the regulations. 

For new permitted facili~ies, the bond is submit-ced co the 
Regional Administra"Cor at least 60 days before the date on which 
hazardous waste is first received at the site and the bond is 
effective before the date on which hazardous wasce is first 
received. 

The wording of che bond is identical.to the wording specified in 
the regulations. 

An originally signed duplicace of the scandby trusc agreement, 
including Schedules A and B and a certificacion of 
acknowledgment, accompanies the bend. 

Only financial guarantee bonds are accepced for-facilicies with 
interim status; either financial guarantee bonds or performance 
bonds may be accepced for permitted facilities. 

The penal sum equals or exceeds the cos.t estimates, or other 
assura...-,ce is also provided. 

Releva...~t information is recorded. 

* Tne numbers correspond to the paragraphs in Section C. 
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ATTACHHE:-..'T IV-2 (continued) 

RCR.~ SURETY BON~ CHECKLIST FOR REGIONAL OFFICES 

Increases in cost estimates are covered within 60 days by 
increases in the penal sum of surety bonds or other added 
financial assurance. 

Decreases in surety bond penal sums are approved only when 
sufficient coverage will remain. 

The Regional Office keeps track of which sureties enter 
bankruptcy or cease to be listed in Circular 5i0 and ensures that 
owners or operators obtain alternate assurance within 60 days 
after such events. 

The owner or oprator is contac~ed following ~otice from the 
surety of intent to cancel. 

The owner or operator obtains alternative means of financial 
assurance wi~hin 90 days ~fter receipt by ~he owuer or operator 
and the Regional Administrator of notice of cancellation of a . 
surety bond by a surety. 

Demand is made upon the surety to fulfill its obligation under 
the surety bond when the conditions specified in th~ bond occur. 

If possible, the trustee of the standby trust is notified in 
advance of expected payments into the trust. 

Requests to terminate the bond are approved L~ writing when (l) 
alternate financial assurance is substituted or (2) the owner or 
ope·rator has been released from closure or post-closure financial 
requirements. 

*The numbers correspond to che paragraphs in Sec~ion C. 
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ATTACHMENT IV-3 

REQUIRED WORDING FOR RCRA FINANCIAL GUARA~iEE BOND 
(40 CFR 264.15l(b)) 

Date bond execu~ed: 

Effective da~e: 

Principal: (legal name and business address of owner or operator] 

Type of organization: 
or "corporation"] 

State of incorporation: 

[ i...""tsert "individual, 11 11 joint· venture," "partnership, 11 

Sure~y(ies): [name(s) and business address(es)] 

EPA Identification Number, name, address, and closure and/or pos~·closure 
amoun~(s) for each facility guaranteed by this bond [indica~e closure and 
post-closure amounts separa~ely]: 

Total penal sum of bond: .s __________________ _ 

Surety's bond number: 

Know All Persons By These Presents, That we, the Principal and Surety(ies) 
here~o are firmly bound to the U.S. Environmental Protec~ion Agency (herein
after called EPA), in the above penal sum for the payment of which we bind 
ourselves, our heirs, executors, administra~ors, successors, and assigns 
jo~~tly and severally; provided tha~, where the Surecy(ies) are cor?orations 
acting as co-sureties, we, the Sureties, bi...""td ourselves i..."1 such sum 11 join~ly 
a."ld severally" only for. the purpose of allowing a joint action or actions 
against any or.all of us, and for all other purposes each Surety binds itself, 
jointly and severally with the Pri...""tcipal, for the payment of such sum only as 
is set forth opposite the name of such Surety, bu~ if no limit of liability is 
indica~ed, the limit of liability shall be full amount of the penal sum. 

Whereas said Principal is required, under the Resource Conservation and 
Recovery Act as amended (RCRA), to have a permit or in~erim status in order to 
own or opera~e each hazardous waste m~agernent facility identified above, and 

Whereas said Principal is required to provide financial assurance for 
closure, or closure and post-closure care, as a condition of the permit(s) or 
interim status, and 
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ATTACHMENT IV-3 (con~inued) 

REQuiRED WORDING FOR RCR.~ FI~ANC!AL GGAR.~~~E BO~~ 

(40 CFR 264.15l(b)) 

Whereas said Principal shall establish a standby trust fund as is required 
when a surety bond is used to provide such 'financial assurance; 

Now, Therefore, the conditions of the obligation are such that if the 
Principal shall faithfully, before the beginning of final ~losure of each 
facility identified above, fund the standby t=ust fund in the amount(s) 
identified above for the facility, 

Or, if the Principal shall fund the standby trust fund in such amount(s) 
within 15 days after an order to begin closure is issued by an EPA Regional 
Administrator or a U.S. district court or other court of competent 
jurisdiction, 

Or, if the Principal shall provide alternate financial assurance, as 
specified in Subpart H of 40 CFR Parts 264 or 265, as applicable, ~~d obtain 
i:he EPA Regional Administrator's wri::ten approval of such assurance, "'ithin 90 
days after the date notice of cancellation is received by beth the Principal 
and the EPA Regional Administrator(s) from the Surety(ies), then this 
obligation shall be null and void, othe~~ise it is to remain in full. force ~~d 
effect .. 

The Surety(ies) shall become liable on this bond obligation only when the 
Principal has failed to fulfill the conditions described above. · Upon 
notification by an. EPA Regional Administrator that the Principal has failed to 
perform as guaranteed by this bond, the Surety(ies) shall place funds in the 
amount guaranteed for the facility(ies) into the standby trust fund as 
directed by the EPA Regional A~~inistrator. 

The liability of the Surety(ies) shall not be discharged by any pa)~ent or 
succession of payments hereunder, unless and until such pa}~ent or payments 
shall amount in ~he aggrega~e to the penal sum of the bond, bu~ in no even~ 

shall the obliga~ion of the Surety(ies) hereunder exceed the amoun~ of said 
penal sum. 

Tne Sure~y(ies) may cancel the bond by sending notice of c~~cellation ~y 
cer~ified mail to th~ Principal and to the EPA Regional Adminis~ra~or(s) for 
the Region(s) in which ~he facility(ies) is (are) loca~ed, provided, however, 
chac cancella~ion shall not occur during the 120 days beginn~~g on the da~e of 
receipt of the no~ice of cancellation by both the Principal and the EPA 
Regional Aciministrator(s), as evidenced by the re~urn receipts. 

The Principal may terminate this bond by sending ..,·ri~~en no~ice to ::he 
Surecy(ies), provided, however, ~ha~ no such notice shall become effective 
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ATTACH:!E~i IV-3 (cor.:c:..nued) 

REQUIRED WORDING FOR RCRA FINANCIAL GUARANTEE BOND 
(40 CFR 264.13l(b)) 

un~il ~he Surety(ies) receive(s) written authorization for termina~ion of the 
bond by the EPA Regional Adminis~rator(s) of the EPA Region(s) in which ~he 
bonded facility(ies) is (are) loca~ed. 

[The following paragraph is an ootional rider that may be included bu~ is 
no~ required.] 

Principal and Surety(ies) hereby agree to adjust the penal sum of the bond 
yearly so that it guarantees a new closure and/or post-closure amount, 
provided ~hat the penal sum does not increase by more than 20 percent in any 
one year, and no decrease in the penal sum takes place without the written 
pe=mission of the EPA Regional Administrator(s). 

In Witness wnereof, the Principal and Surety(ies) have executed this 
Financial Guarantee Bond and have affixed their seals on ~he date set forth 
above. 

The persons whose signa~ures appear below hereby certify that they are 
au~horized to execute this surety bond on behalf ~f the Principal and 
Surety(ies) and that the wording of this surety bond is identical to the 
wording specified in 40 CFR 264.15l(b) as such regulations were constituted on 
the date this bond was executed. 

Principal 

[Signature(s)] · 

[Na.me(s)] 

[Title(s)] 

[Corpora~e seal] 



ATTACa~ENT IV-3 (continued) 

REqUIRED WORDING FOR RCRA FINANCIAL GUARANTEE BOND 
(40 CFR 264.15l(b)) 

Corporate Surety(ies) 

(Name and address] 

State of ~corporation: 

Li"ability limit: .:.S ______________ _ 

[Signature(s)] 

[Na.me(s) and ·title(s) 1 

[Corporate seal] 

(For every co-surety, provide signature(s), corporate seal, and other 
information in the same manner as for Surety above.] 

Bond premium: .:.5---------~------



· IV-22 

ATIACHMENT IV-4 

REQUIRED WORDING FOR RC~~ PERFORMANCE BO~~ 

(40 CFR 264.15l(c)) 

Date bond executed: 

Effective date: 

Principal: [legal name and business address of owner or operator] 

Type of organization: [insert "individual," "joint venture," "partnership," 
or "corporation"] 

State of incorporation: 

Surety(ies): [name(s) and business address(es)] 

EPA Identification Number, name, address, and closure and/or post-closure 
amount(s) for each facility guaranteed by this bond [indicate closure and 
post-closure amounts separately] : 

Total penal sum of bond: ~5-------------------

Surety's bond number: 

~~ow All Persons By These Presents, That we, the Principal and Surety(ies) 
hereto are firmly bound to the U.S. Environmental Protection Agency (herein
after called EPA), in the above penal sum for the payment of which we bind 
ourselves, our heirs, executors, administrators, successors, and assigns 
jointly and severally; provided that, where the Surety(ies) are corporations 
acting as co-s.ureties, we, the Sureties, bind ourselves in such sum "jointl)'· 
and severally" only for the purpose of allowing a joint a_cticn or actions 
against any or all of us, ~~d for all other purposes each Surety binds itself, 
jointly and severally with the Principal, for the payment of such sum only as 
is set forth opposite the name of such Surety, but if no limit of liability is 
indicated, the limit of liability shall be the full amo~~t of the penal sum. 

Whereas said Principal is required, under the Resource Conse=vation and 
Recovery Act as amended (RCRA), to have a permit in order too~~ or operate 
each hazardous waste management facility identified above, and 

wnereas said PrL~cipal is required to provide financial assurance for 
closure, or closure and post-closure care, as a condition of the permit, and 
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ATTACHMENT IV-4 (continued) 

REQUIRED WORDING FOR RCRA PERFOR.'1..f;,'!CE BOt-;1) 
(40 CFR 264.15l(c)) 

w~ereas said Principal shall establish a standby trust fund as is required 

when a surety bond is used to provide such financial assurance; 

Now, r.~erefore, the conditions of the obligation are such "tha~ if the 

Principal shall faithfully perform closure, whenever required to do so, of 

each facility for which this bond guarantees closure, in accordance with the 

closure plan and other requirements of the permit as such plan and permit may 

be amended, pursuant to all applicable laws, statutes, rules, and regulations, 

as such laws, statutes, rules, and regulations may be amended. 

And, if the Principal shall faithfully perform postcclosure care of each 

facility for which this bond guarantees post-closure care, in accordance with 

the post-closure plan and other requirements of the permit, as such plan and 

permit may be amended, pursuant to all applicable laws, sta:tutes, rules, and 

regulations, as such laws, statutes, rules, and regulations may be amended. 

Or, if the Principal shall provide alternate financial assurance as 

specified in Subpart H of 40 CFR Part 264, and obtain the EPA Regional 

Administ::-ator' s written approval of such assurance, within 90 days. afr.:er the 

date notice of can~ellation is received by both the Principal and the EPA 

Regional Administrator(s) from :he Surety(ies), :hen this obligation shall be 

null and void, otherwise it is to remai~ in full force and effect. 

The Surety(ies) shall become liable on this bond obligation only when the 

Principal has failed to fulfill the conditions described above. 

Upon notification by an EPA Regional Administrator that the Princi?al has 

been found in violation of the closure requirements of 40 CFR Part 264, for a 

facility for which this bond guarantees performance of closure, the 
Surecy(ies) shall either perform closure in accordance with the closure plan 

and other permit requiremencs or place the closure amounc guaranceed for the 

facility inca che·standby trust fund as directed by the EPA Regional 

Administrator. 

Cpon notificacion by an EPA Regional Administrator ~hac ~he ?rL•cipal has 

been found in violacion of the post-closure requirements of 40 CFR Part 264, 

for a facility for which this .bond guara.'1.Cees performance of posr.:-closure 

care, the Surety(ies) shall either perform post-closure care in accordance 

with the post-closure plan and other permit requirements or place the 

post-closure amount guaranteed for the facility into the standby trust fund as 

directed by che EPA Regional Adminiscrator. 
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ATTAC~£NT IV-4 (con~inued) 

REQUIRED WORDING FOR RCRA PERFO&~ANCE BO~~ 
(40 CFR 264.15l(c)) 

Cpon no~ifica~ion by an EPA Regional Adminis~ra~or tha~ ~he Principal has 
failed ~o provide al~erna~e financial assurance as specified in Subpar~ H of 
40 CFR Par~ 264, and ob~ain wri~~en approval of such assurance from ~he EPA 
Regional Adminis~rator(s) during the 90 days following receip~ by both the 
Principal and the EPA Regional Administrator(s) of a notice of cancellation of 
~he bond, the Surety(ies) shall place funds in the amount guaranteed for the 
facility(ies) into the standby trus~ fund as directed by the EPA Regional 
AdmL'l.is~ra~or. 

The Sure~y(ies) hereby waive(s) notification of amendments ~o closure 
plans, permits, applicable laws, statu~es, rules, and regulations and agrees 
~ha~ no such amendmen~ shall in any way alleviate its (their) obliga~ion on 
~his bond. 

The liabili~y of the Sure~y(ies) shall not be discharged by any pa~ent or 
succession of payments hereunder, unless and until such payment or pa)-ments 
shall amount in the aggregate to the penal sum of the bond, but in no event 
shall the obligation of the Surety(ies) hereunder exceed the amount of said 
penal sum. 

The Surety(ies) may cancel the bond by sending no~ice of cancellation by 
certified mail to the owner or opera~or and to the EPA Regional Administra
tor(s) for the Region(s) in which the facility(ies) is (are) located, 
provided, however, that cancella~ion shall not occur during ~he 120 days 
beginning on the da~e of receip~ of the no~ice of cancellation by both the 

' Principal and the EPA Regional Administrator(s), as evidenced by the re~urn 
receip~s. 

The Principal may termina~e ~his bond by sending written no~ice to the 
Surety(ies), provided, however, that no such no~ice shall become effective 
until the Surety(ies) receive(s) written au~horization for termina~ion of the 
bond by the EPA Regional AdmL'l.istrator(s) of the EPA Region(s) in which the 
bonded facility(ies) is (are) located. 

[The following paragraph is an on~ional rider that may be included but is 
not required. ]. 

Princ·ipal and Surety( ies) hereby agree to adjust the penal sum of the bond 
yearly so tha~ it guarantees a new closure and/or pos~-closure amount, 
provided tha~ the penal sum does not increase by more than 20 percent in any 
one year, and no decrease in ~he penal sum takes place without the written 
permission of the EPA Regional Administrator(s). 
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ATTACHMENT IV-4 (continued) 

REQUIRED WORDING FOR RCRA PERFORMANCE BOND 
(40 CFR 264.15l(c)) 

In Witness Whereof, The Principal and Surety(ies) have executed this 

Performance Bond and have affixed their seals on the date set for~h above. 

The persons whose signatures appear below hereby certify that they are 

authorized to execute this surety bond on behalf of the Principal ~~d 

Surety(ies) and that the wording of this surety bond is identical to the 

wording specified in 40 CFR 264.15l(c) as such regulation was constituted on 

the date this bond was executed. 

Principal 

[Signature(s)] 

[Name(s)] 

[Title(s)] 

[Corporate seal] 

Corporate Surety(ies) 

[~ame and address] 

State of incorporation: 

Liability limit: ~~-------------------------------

[Signature(s)] 

[Name(s) and title(s).] 

(Corporate seal] 

[For every co-surety, provide signature(s), corporate seal, and other 

inf.ormation in che same manner as for Surety above.] 

Bond premium: ~5----------------------------------




